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IN THE 


United States Court of Appeab 

District of Columbia. 


No. 9081. 


Despatch Shops, Inc. and The New York Central 
Railroad Company, Appellants , 

v. 

Railroad Retirement Board, 
and 

Railway Employees’ Department of The American Fed¬ 
eration of Labor and System Federation No. 103 of 
The Railway Employees’ Department of The Ameri¬ 
can Federation of Labor, Appellees. 


i Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


! JURISDICTIONAL STATEMENT. 

This is a coverage case arising under the Railroad Un¬ 
employment Insurance Act, Act of June 25,1938, c. 680, Sec. 
1(a) (52 Stat. 1094), as amended August 13, 1940, c. 664, 
Sec. 1(a) (54 Stat. 785), and October 10,1940, c. 842, Sec. 20 
(54 Stat. 1094), U. S. C. Title 45, Secs. 351(a), 355(c) (f). 
The review below was from a final determination of the 
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Railroad Retirement Board that appellant Despatch Shops, 
Inc. (herein referred to as “Despatch”) is an “employer” 
under Sec. 1(a) of the Railroad Unemployment Insurance 
Act. This action was commenced May 27,1944, by the filing 
of complaint. The Railroad Retirement Board filed its 
answer. By consent the Railway Employees’ Department 
of the American Federation of Labor and System Federa¬ 
tion No. 103 of the Railway Employees’ Department of the 
American Federation of Labor intervened and answered. 
The District Court (O’Donoghue, J.) dismissed the com¬ 
plaint without opinion. (41)* 

STATEMENT OF CASE. 

The question at issue is whether Despatch is engaged in 
the operation of facilities or the performance of service in 
connection with the transportation of property by railroad, 
within the meaning of Section 1(a) of the Railroad Unem¬ 
ployment Insurance Act which provides so far as here ma¬ 
terial (52 Stat. 1094; 45 U. S. Code, Sec. 351): 

“The term ‘employer’ means any carrier (as defined 
in subsection (b) of this section), and any company 
which is directly or indirectly owned or controlled by 
one or more such carriers or under common control 
therewith, and which operates any equipment or fa¬ 
cility or performs any service (except trucking service, 
casual service, and the casual operation of equipment or 
facilities) in connection with the transportation of 
passengers or property by railroad, or the receipt, de¬ 
livery, elevation, transfer in transit, refrigeration or 
icing, storage, or handling of property transported bv 
railroad, * * *” (Subsection (b) defines the term 

“carrier” as “an express company, sleeping-car com¬ 
pany, or carrier by railroad, subject to part T of the 
Interstate Commerce Act.”) 

The Railroad Retirement Board (herein referred to as 
the “Board”) consisting of three members, has held by a 


The references contained in parentheses are to pages in the Joint Appendix. 
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majority of two to one that Despatch is an employer in that 
it is alleged to operate facilities and perform services in 
connection with the transportation of property by The New 
York Central Railroad Company (herein referred to as the 
“Central”) and its subsidiaries. In a dissenting opinion 
one Board member, Mr. Squire, has held to the contrary. 

This decision of the Board was rendered almost three vears 

* 

after the matter was orally argued before the Board. 

Despatch has been paying taxes under the Federal Social 
Security Act and contributions under the New' York State 
unemployment insurance law in respect of its employees, 
but on or about May 29, 1944, under compulsion of the 
Board’s decision aforesaid and a ruling made by the Com¬ 
missioner of Internal Revenue to like effect, Despatch filed 
returns and paid the amounts of taxes and contributions 
provided respectively in Subchapter B of Chapter 9 of the 
Internal Revenue Code (formerly Carriers Taxing Act of 
1937) and in the Railroad Unemployment Insurance Act, 
under protest and without prejudice to its position that 
neither it nor the persons employed by it are subject to said 
Acts. 

The related case of Despatch and Central to review the 
Board’s decision wdth respect to the Railroad Retirement 
Act was brought in the United States District Court for the 
Southern District of New York. Judgment was rendered 
dismissing the complaint and the case is now pending in the 
Circuit Court of Appeals for the Second Circuit. 

The Facts. 

Despatch w r as incorporated under the Stock Corporation 
Law of New r York by certificate of incorporation filed No¬ 
vember 23, 1936, in the office of the Secretary of State of 
New York (158, 167). Under date of December 1, 1936, 
Despatch acquired the manufacturing plant of Merchants 
Despatch Transportation Company at East Rochester, New 
York (129, 130). Despatch issued its capital stock consist¬ 
ing of 30,000 shares without par value in consideration of 
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the transfer to it of said plant All the outstanding capital 
stock of Despatch during most of the period involved herein 
has been and now is owned by the Central (136,162). 

Since December 1, 1936, Despatch has been engaged in 
the business of constructing and rebuilding railroad cars 
and manufacturing car parts at said plant, except that re¬ 
cently Despatch has devoted a substantial part of its work 
to the manufacture of military equipment under war con¬ 
tracts. The plant was originally established in or about the 
year 1871, and since 1912 has been operated as a car manu¬ 
facturing plant, prior to 1936 by Merchants Despatch 
Transportation Company, and thereafter by Despatch, in¬ 
cluding the war work mentioned (16, 56, 177, 181). The 
plant was never regarded as property owned or used for the 
purposes of a common carrier by railroad. The plant prop¬ 
erty has never been included in the valuation of the Central 
under the Interstate Commerce Act, nor have any valuation 
or other reports ever been made to the Interstate Commerce 
Commission in respect of said plant (63). 

The plant is located at East Rochester, New York, ad¬ 
jacent to the main line of the Central. The plant extends 
over an area of approximately 60 acres of land, with build¬ 
ings, machinery and appliances adapted to the purpose of 
constructing, rebuilding and repairing railroad cars and the 
manufacture of car parts (53, 56). There is no foundry in 
the plant. The plant facilities include several miles of its 
own railroad tracks which are used in the operation of the 
plant and for the receipt and delivery of cars from and to 
the railroad siding at the plant which railroad siding con¬ 
nects with the main line of the Central (56, 60). Despatch 
performs with its own locomotive and employees all the 
switching in connection with the movement of cars within 
the plant and to and from the railroad siding. The loco¬ 
motive -of Despatch does not operate upon the main line 
tracks of the Central, and the locomotives of the Central do 
not operate upon the tracks within the plant (60, 63-64). 
During normal operations the plant employs about 1200 
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men, and has a capacity for producing about 36 box cars or 
15 refrigerator cars per day (58, 115). Immediately west 
of the plant Despatch owns several acres of land with numer¬ 
ous railroad tracks thereon, known as the West Yard, which 
Despatch leases to the Merchants Despatch Transportation 
Corporation, a refrigerator car line company, subsidiary of 
the Central (97). 

Despatch is a commercial manufacturing enterprise. It 
manufactures new all classes of freight cars at the plant, 
such as refrigerator cars, box cars, hopper cars, gondola 
cars, flat cars, but not tank cars (57). Despatch also re¬ 
builds cars and converts cars, both classes of work pro¬ 
ducing substantially new equipment, by repairing the trucks 
and underframes as may be necessary, and by tearing down 
and building anew the upper structure of the cars, the re¬ 
building being described as heavy repairs, and the conver¬ 
sion having reference to a change in the type of car (57). 
Despatch does not perform any repairs on Central equip¬ 
ment apart from such heavy repairs as may be required for 
the purpose of rebuilding or converting cars after they have 
been removed entirely from railroad service (44). While a 
large part of the work of Despatch has been performed on 
contracts with the Central for the construction and rebuild¬ 
ing of cars, Despatch has also performed considerable work 
for other companies under contracts for construction, heavy 
repairs and car parts (67-69, 103-105, 119). In no instance 
does Despatch perform any work in the nature of running 
repairs or otherwise to cars while they are being used in 
transportation service or in any way connected with rail¬ 
road operations (185). 

Despatch carries on its manufacturing business at East 
Rochester in all respect as an independent industrial enter¬ 
prise, under the management of its General Manager, whose 
office is located at the plant and who conducts the business of 
the company, supervises the operation of the plant with the 
aid of such assistants as he may appoint, hires and dis¬ 
charges all persons employed at the plant and directs the 
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manner in which their work is performed, purchases the ma¬ 
terials and supplies required in the operation of the plant, 
negotiates hnd executes contracts for the construction and 
rebuilding of railroad cars and the manufacture and sale of 
car parts, and performs the usual duties of a chief executive 
officer responsible for the success of the business ( 63-65, 72, 
78, 82). 4 

When Despatch acquired the plant property in 1936 it 
employed the men in the plant who were theretofore in the 
employ of Merchants Despatch Transportation Company 
(90, 115). The men employed upon work in the plant are 
exclusively the employees of Despatch, subject to its sole 
authority to supervise and direct the manner of rendition of 
their service (63). They are carried on the payroll of 
Despatch and are paid directly by that company with its 
own funds. None of the men are in the employ of the Cen¬ 
tral, nor are any of them accorded the privileges of railway 
employees. With possibly few exceptions the employees of 
Despatch are not members of any of the standard railway 
labor organizations. Despatch carries Workmen’s Com¬ 
pensation Insurance, pursuant to the laws of the State of 
New York relating thereto, for the protection of its em¬ 
ployees, not as a self-insurer but under a policy of insur¬ 
ance on which it pays premiums to an insurance company 
(100). There is group insurance for employees in the plant, 
which is not connected in any way with any similar in¬ 
surance among employees of the Central (122). 

Despatch purchases through the usual commercial chan¬ 
nels various materials required in the construction and 
rebuilding of cars, such as side frames, bolsters, couplers, 
wheels and miscellaneous castings, also steel in the rough 
which it fabricates in making different parts, either as 
pressings or forgings, also framing lumber, and some deck¬ 
ing lumber which it manufactures to finished size, also 
siding and lining as a finished product which it cuts to 
required length, and all parts of cast steel or malleable 
iron necessary for the process of manufacture at its 
plant (56). 
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The materials purchased by Despatch are shipped to it 
under tariff rates and the freight charges are paid by it in 
the usual manner of any commercial business (67,72). 
Where Despatch receives cars for rebuilding or conversion 
under contract with the Central, that company sometimes 
furnishes extra used parts which may be required for re¬ 
pairing the trucks and underframes, and the Central trans¬ 
ports such extra parts deadhead for delivery at the plant, 
and likewise when the scrap metal after dismantling is to 
be returned, Despatch delivers it to the Central at the plant 
for shipment as deadhead freight (83). This is in ac¬ 
cordance with usual practice when a railroad company fur¬ 
nishes parts to a manufacturer for use in equipment being 
constructed for it, or retains the salvage for equipment 
being rebuilt for it. 

The construction and rebuilding of cars by Despatch is 
performed under contracts containing substantially the 
same terms and provisions as in commercial transactions 
of similar nature (82,123-124,187-194). The companies for 
which cars are being constructed or rebuilt by Despatch 
maintain inspectors at the plant, according to the usual 
practice at any car manufacturing plant, to check the work 
as performed and see that it complies with the contract 
specifications. Such inspectors do not in any way enter 
into the management and operation of the plant or the 
supervision of the work or the direction of the men in the 
performance of the work (84, 107-108, 110). 

When construction or rebuilding is completed under con¬ 
tracts, Despatch delivers the cars to the purchaser at the 
railroad siding along the main line of the Central adjacent 
to the plant, where the purchaser usually accepts delivery 
and makes its own arrangements for such transportation 
of the cars as may be required, and in case Despatch has 
contracted to deliver the cars at some point beyond its plant 
it ships them out under bill of lading at freight charges ac¬ 
cording to railroad tariff rates (65). 
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Despatch finances the operation of the plant with its 
own funds, and has never received any advance or financial 
assistance from the Central or any other company in con¬ 
nection with contracts for work or otherwise, except that 
Despatch liad an advance from the Merchants Despatch 
Transportation Company on account of materials purchased 
from that company at the time of taking over the plant, 
which advance was later repaid (66, 97, 123-124). In con¬ 
nection with some contracts for the construction of cars 
under equipment trusts, Despatch has financed the cost of 
construction by borrowing from banks (124). 

1 STATEMENT OF POINTS. 

1. The District Court has jurisdiction to review the facts 
and the law as in an equity case. 

2. The decision of the Board was not based upon a rea¬ 
sonable application of the law. 

3. The decision of the Board was not based upon substan¬ 
tial evidence appearing in the record before said Board. 

4. The cjecision of the Board was arbitrary and capricious 
and not supported by any evidence in the record. 

5. Despatch has not operated facilities or performed non¬ 
casual service (other than trucking service) in connection 
with the transportation of property by railroad by the Cen¬ 
tral and its subsidiaries. 

6. Despatch is and has been a separate and distinct in¬ 
dustrial enterprise engaged primarily in the manufacture 
and rebuilding of railroad cars and the incidental manu¬ 
facture of car parts. 

7. The manufacture and rebuilding of railroad cars and 
the manufacture of car parts do not constitute service in con¬ 
nection with transportation by railroad within the meaning 
of the Railroad Unemployment Insurance Act. 

8. The operations of Despatch are not and have not been 
reasonably directly related, functionally and economically, 
to the performance of the transportation obligations of the 
Central and its subsidiaries. 
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9. Despatch has conducted its business and operations 
entirely independent of the transportation obligations of 
the Central and its subsidiaries. 

10. The employees of Despatch are not railroad employ¬ 
ees and have not performed service in connection with trans¬ 
portation by railroad. 

11. Despatch had not operated facilities or performed 
service in connection with transportation by railroad within 
the meaning of the Railroad Unemployment Insurance Act. 

12. Despatch is not an employer within the meaning of the 
Railroad Unemployment Insurance Act. 

SUMMARY OF ARGUMENT. 

The question in the case is one of statutory construction. 
Has the Board applied the proper construction of the statute 
to the undisputed and uncontradicted facts in this case? 
And are the findings of fact made by the Board supported 
bv the evidence in the record ? 

m 

The statute contemplates and requires two things in order 
to bring a non-railroad company within its coverage. First, 
the statute requires that Despatch be owned or controlled 
by an employer subject to the Interstate Commerce Act and 
second, that Despatch operate equipment or facilities or 
perform service in connection with transportation by rail¬ 
road. 

The capital stock of Despatch is owned by Central, an 
employer under the statute. This alone is not sufficient, and 
coverage does not attach solely by reason of this stock 
ownership. The second requirement must be met as well. 
Despatch is a separate and distinct manufacturing enter¬ 
prise and does not operate equipment or facilities or per¬ 
form any service in connection with transportation. The 
Board has held coverage in this case upon a theory which 
completely eliminates from the statute this second require¬ 
ment—this despite the fact that the statutory language and 
the legislative history clearly show an intention to require 
both elements. 
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The case presents a jurisdictional question. The facts are 
undisputed. The question raised is one of law—determina¬ 
tion of the construction to be given to the statute. This 
Court is not in any way bound by the findings of the Board, 
since they are based upon a misapplication of the law, and 
it may therefore exercise its own independent judgment in 
this matter. Further, this Court is not bound by the findings 
of the Board since, as we shall show later, these findings are 
not supported by the evidence in the record. 

The Railroad Unemployment Insurance Act relates to the 
railroad industry. Its coverage does not extend to a sepa¬ 
rate and distinct independent manufacturing company. 
Aside from railroads the statute covers a subsidiary com¬ 
pany which “operates” equipment or “performs service in 
connection with transportation.” The activities of these 
companies must form part of the railroad transportation. 
Such an activity as the icing of refrigerator cars is a good 
example (see United States v. Fruit Growers Express Co., 
279 U. S. 363). Such a service is so intimately tied up with 
railroad transportation as to become a part of it. 

The manufacture of cars has no more connection with the 
transportation by railroad than the mining of coal ( Norfolk 
& W. Ry. Co. v. United States, 52 Fed. 2d 967 (D. C. Va. 
1931) affirmed 287 U. S. 134) or the operation of steamship 
lines ( Magruder v. Baltimore Steam Packet Co., 144 Fed. 
2d 130 (C. C. A. 4, 1944)). 

The history of the Railroad Unemployment Insurance Act 
shows conclusively that it was not intended to include a 
manufacturing plant such as that of Despatch. The inten¬ 
tion was to include only such subsidiary companies whose 
services are so directly related to the carrier function as to 
become part of the transportation service. 
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ARGUMENT. 

Point I. 

The essential findings contained in the decision of the 
Railroad Retirement Board present questions of law 
as to the coverage of the statute which may be inde¬ 
pendently reviewed and determined by the Court. 

This is a jurisdictional matter in which the Board seeks 
to determine the coverage of the Railroad Unemployment 
Insurance Act with respect to a manufacturing company 
whose stock is wholly owned by a railroad company. The 
statute defines its coverage as regards such subsidiary com¬ 
panies to include only those which operate any equipment 
or facility or perform any service in connection with the 
transportation of passengers or property by railroad, or 
the receipt, delivery, elevation, transfer in transit, refrigera¬ 
tion or icing, storage, or handling of property transported 
by railroad. 

Clearly, -what was intended by this statute was to cover 
only such subsidiaries of railroads which render services 
while the transportation by railroad is in progress or serv¬ 
ices that the railroads are under obligation to render for the 
rates that they charge, services which have become so habitu¬ 
ally and intimately connected with railroad operations as 
to form a part of railroad transportation. See Magruder v. 
Baltimore Steam Packet Co., 144 Fed. 2d 130, 133 (C. C. A. 
4, June 6,1944). 

The issue in this case is whether the statute may be fairly 
construed to include a subsidiary company engaged in the 
manufacture and rebuilding of railroad cars and the manu¬ 
facture of car parts. 

The factual matters developed in the evidence are not 
disputed. That Despatch is a subsidiary of Central is con¬ 
ceded. The facts show that Despatch operates its plant in 
the manufacture and rebuilding of railroad cars and the 
manufacture of car parts. The Board purports to deter¬ 
mine that such activity constitutes the operation of a facility 
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and the performance of service in connection with trans¬ 
portation by railroad within the meaning of the statute. Its 
conclusions in this respect are set forth in Findings 27 and 
28 wrhich have reference to the relation of Despatch to Cen¬ 
tral and the character of Despatch’s operations (22-23). 

In Finding 27 it is stated that “the operations of Despatch 
have alwravs been reasonably directly related, functionally 
and economically, to the performance of the transportation 
obligations of Central and its subsidiaries.” 

In Finding 28 it is stated that “Despatch has always 
operated facilities and performed non-casual service (other 
than trucking service) in connection with the transportation 
of property by railroad by Central and its subsidiaries. ’ ’ 

These findings are conclusions of law’ and cannot be sus¬ 
tained unless they reflect a proper construction of the 
statute. Finding 28 uses the very language of the statute 
itself. Finding 27 follows the interpretation sought to be 
made by the Board in its regulations (20 Code Fed. Reg. 
856, Sec. 202.07) to the effect that service is connected w’ith 
transportation “if such service or operation is reasonably 
directly related, functionally or economically, to the per¬ 
formance of obligations” which a company has undertaken 
as a common carrier by railroad. 

The function of construing a statute and determining the 
scope of its application is judicial in nature and within the 
province of the courts under our system of government. It 
is fundamental that an administrative body does not have 
the power to pass with finality upon questions of law which 
may arise in the course of its proceedings. Where, as here, 
a question of law is involved—the meaning of the statute 
with respect to its application to a manufacturing company 
which is a subsidiary of a railroad company—the doctrine 
of administrative finality is inapplicable. The Court may, 
therefore examine the basic facts and determine the issue 
in the exercise of its own independent judgment. 

Thus, in Helvering v. American Dental Co., 318 U. S. 
322 (1943), the Court referring to the findings made by the 
Board of Tax Appeals, stated (pp. 330-331): 
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“We do not feel bound by the finding of the Board 
because it reached its conclusions, in our opinion, 
upon an application of erroneous legal standards. Sec¬ 
tion 22 (b) (3) exempts gifts. This does not leave the 
Tax Court of the United States free to determine at 
will or upon evidence and without judicial review the 
tests to be applied to facts to determine whether the 
result is or is not a gift.” 

In Gray v. Powell, 314 U. S. 402 (1941), the Court refused 
to hold that the Director of the Bituminous Coal Division 
had made an improper interpretation of the requirements 
of the Bituminous Coal Act. Referring to the interpreta¬ 
tion of the statute urged by the respondents, which would 
have exempted them from its coverage, the Court stated 
(p. 416) 

“We find no necessity to so interpret the act. This 
conclusion seems to us in accord with the plain lan¬ 
guage of § 3 (a) and (b) providing for a tax on ‘other 
disposal’ as well as sale. The definition of disposal as 
including ‘consumption or use by a producer, and any 
transfer of title by the producer other than by sale’ 
cannot be said to put a meaning on disposal limited to 
the inclusion.” 

The Director having correctly interpreted the statute, 
the Court held that his determination that the respondents 
were not exempt from the coverage of the statute would not 
be disturbed. 

Where, however, the administrative body has miscon¬ 
strued the requirements of the statute, it is quite a different 
matter and becomes a question of law subject to review. 

This principle was recognized and applied by the Su¬ 
preme Court in the recent case of Security Mills Co. v. 
Commissioner, 321 U. S. 281 (decided February 28, 1944) 
where it affirmed a decision of the Circuit Court of Appeals 
which had reversed a decision of the Board of Tax Appeals, 
the Court saying (p. 286): 
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“The question is not whether the Board, within its 
discretion, made a determination of fact. Compare 
Dobson v. Commissioner, 320 U. S. 489. It is rather 
whether, as matter of law, the Board misconstrued the 
extent of the power conferred by the Revenue Act.” 

In the later case of Commissioner v. Scottish American 
Investment Co., 89 L. Ed. 97 Adv. Op. (decided December 
4, 1944) this principle was again recognized by clear im¬ 
plication, though not applied, since, as the Court was care¬ 
ful to point out, “No clear cut mistake of law is alleged” 
(p. 99). The Court considered itself bound by the infer¬ 
ences and conclusions drawn by the Tax Court since they 
were “factual inferences and conclusions” (p. 100) which 
had substantial support in the evidence. 

In Bingham's Trust v. Commissioner, —U. S.—, 89 L. Ed. 
191, the Supreme Court held that a reviewing Court would 
set aside the decision of the Tax Court when the “facts 
found fall short of meeting statutory requirements” and 
when the “applicable statutes . . . are such as to preclude 
the decision which the Tax Court has rendered.” 

The subject of the Board’s jurisdiction under the Rail¬ 
road Retirement Act (a statute comparable to that in issue 
in this case) was considered in Utah Copper Co. v. Rail¬ 
road Retirement Board, 129 Fed. 2d 358 (C. C. A. 10, 1942), 
certiorari denied 317 U. S. 687, where the Court held the 
jurisdictional question open to judicial review, saying (p. 
361): 

“The Railroad Retirement Act is silent on the power 
of the Board to pass upon the question of jurisdiction. 
The question is of course present in all proceedings 
before the Board and must of necessity be decided 
before the Board can proceed. But in the absence of a 
specific provision in the act, expressly lodging the deci¬ 
sion of the jurisdictional question in the Board, its 
decision, even if supported by competent evidence, is 
not final and may be independently examined by a 
court of review.” 
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Similarly, in Ellers v. Railroad Retirement Board, 132 
Fed. 2d 636 (C. C. A. 2, 1943), the Court determined as a 
legal matter, contrary to the view of the Board, the ques¬ 
tion of jurisdiction under the provision of the Railroad 
Retirement Act authorizing suits to he brought in any dis¬ 
trict wherein the Board may have established an office. 

As will be more fully argued under other points, the 
Railroad Unemployment Insurance Act does not include 
within its coverage subsidiary companies engaged in indus¬ 
trial activity. The jurisdiction of the Board with respect 
to subsidiary companies is expressly limited to companies 
which operate equipment or facilities or perform services 
in connection with transportation by railroad, or service 
directly related to property so transported. The statute 
includes subsidiary companies only when they are engaged 
in operations which form part of the transportation serv¬ 
ice, and only then do they become identified with the rail¬ 
road industry under the unemployment insurance plan. 
That the manufacture of railroad cars, either as new or 
rebuilt equipment, is an industrial activity having no con¬ 
nection with railroad transportation would seem beyond 
dispute. The coverage of the statute in such case is for 
the Court to determine as a matter of law, and as such, the 
facts in this case do not measure up to the requirements of 
the statute in order to bring Despatch within its purview, 
and the applicable statute precludes the decision of the 
Board. 

Point II. 

In any event the essential findings of the Railroad Retire¬ 
ment Board are not supported by substantial evidence 
in the record, are arbitrary and capricious, contrary 
to the evidence and the law, and therefore not binding 
upon the Court. 

The decision of the Board is based primarily upon the 
two findings (Findings 27 and 28 hereinbefore referred to) 
in which the Board undertakes to determine the relation- 
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ship of Despatch to Central and the character of operations 
carried on by Despatch (22, 23). 

Taking up in their sequence these two aspects of the 
matter on which the Board rests its decision in this case, 
it will be found in the first place that there is no support 
for Finding 27 that “the operations of Despatch have 
always been reasonably directly related, functionally and 
economically, to the performance of the transportation 
obligations of Central and its subsidiaries.” 

The undisputed evidence shows that Despatch is a self- 
contained industrial enterprise, operating under its own 
management and with its own employees, conducting busi¬ 
ness transactions according to commercial practice in a 
competitive field of industry, and maintaining the integrity 
of its organization wholly apart from the parent company. 

The plant organization of Despatch is not identified in 
any respect with the railroad organization of the Central. 
The men employed at the plant are exclusively the em¬ 
ployees of Despatch, performing their work under the 
supervision and direction of the plant officials, who are in 
the exclusive employ of Despatch. There is no interchange 
of employment with the Central, no railroad privileges or 
seniority rights, nothing whatever to identify Despatch 
employees with any railroad organization. 

The methods of conducting operations, purchasing ma¬ 
terials and supplies, negotiating and performing contracts, 
handling commercial transactions and the receipt and dis¬ 
bursement of funds, keeping the accounts relating to the 
business, maintaining employment relations, workmen’s 
compensation, group insurance and incidental features of 
employment, and the various elements of independent man¬ 
agement and supervision all demonstrate that Despatch is 
a separate and distinct manufacturing plant and not in any 
sense a railroad shop. 

Despatch is engaged primarily in the manufacture of 
railroad cars, which is a function of industry having no 
direct relation to transportation. The fact that Despatch 
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supplies the needs of the railroad industry for equipment 
i does not establish a connection with transportation, nor 
does any such connection exist merely because the equip¬ 
ment is manufactured for a few companies instead of 
i many. It may be said of car manufacturing companies 
i generally that they function because of their abilitv to 
operate efficiently under competitive conditions in the pro¬ 
duction of equipment for the railroad industry. While such 
companies may be dependent upon the requirements of the 
railroads for equipment, that is true of every industry sup- 
i plying a market with goods which are used in another 
industry. The equipment industry is in a true sense related, 

| functionally and economically, to the railroad industry, but 
that does not mean that the relation has any connection with 
i transportation, whether the relation is that of a subsidiary 
company or otherwise. 

The obvious effect of such theory as the Board seeks to 
i establish with respect to “functional and economic” rela- 
i tionship would be to supplant its judgment for that of 
Congress in determining the extent to which railroad sub¬ 
sidiaries should be covered under the unemployment insur¬ 
ance plan. Such purpose is reflected in the statement made 
1 in the majority opinion herein that ‘ ‘ the Board’s interpreta- 
i tion of the statute is embodied in section 202.07 of its pub¬ 
lished regulations (20 Code Fed. Reg. 856) which section 
became effective June 1, 1938 (see 3 F. R. 1478).” This 
section appears in the Board’s Regulations issued under the 
Railroad Retirement Act of 1937. Board Order 40-368 of 
July 9, 1940, makes this among other sections “applicable 
i to the determination of who are employers under the Rail¬ 
road Unemployment Insurance Act.” Section 202.07 in 
summary effect purports to determine that service is in 
connection with transportation “if such service or opera¬ 
tion is reasonably directly related, functionally or economi¬ 
cally, to the performance of obligations which a company 
• * # * have undertaken as a common carrier by rail¬ 

road.” Thus the Board itself has recognized that the ac- 
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cessorial service must be of that type which relates directly 
to the carrier activities of the railroad. If Congress ever 
intended'that service in connection with transportation 
should extend through all the ramifications of functional 
and economic relationships, it seems clear that words of 
such import would have been used in the definitive pro¬ 
visions of the statute as regards the status of subsidiary 
companies. 

Furthermore, the statute recognizes the existence of 
subsidiaries as separate companies conducting their own 
business whatever it may be, and only when they engage in 
operations which form a part of transportation service do 
they become identified with the railroad industry within the 
coverage of the unemployment insurance plan. 

Turning then to the second aspect of the matter on which 
the Board rests its decision, it will be found that there is 
wholly absent any factual basis to support Finding 28 that 
1 “Despatch has always operated facilities and performed 
non-casual service (other than trucking service) in connec¬ 
tion with the transportation of property by railroad by 
Central and its subsidiaries.” 

The evidence shows beyond any question that Despatch 
operates its plant and carries on its business as a separate 
and distinct industry having no connection with transporta¬ 
tion by railroad. There is nothing in the manner in which 
the plant is operated or the business carried on that dis¬ 
tinguishes Despatch from any other manufacturing com¬ 
pany in the same field of industrial or commercial activity. 
Despatch occupies a status similar to that of other com¬ 
panies engaged in the business of constructing and rebuild¬ 
ing railroad freight cars and manufacturing car parts. 

The business and operations of Despatch are conducted 
by its General Manager, who has charge of the company’s 
activities the same as the active head of any business enter¬ 
prise, and -whose office is located at the plant where he 
manages the affairs of the company, appoints department 
heads a(nd assistants to supervise plant operations, hires 
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and discharges the men employed at the plant, purchases 
the materials and supplies required in operations, nego¬ 
tiates and executes contracts, and does all things custom¬ 
arily required in the management of an industrial enterprise 
and the conduct of its business. 

The character of work performed by Despatch is essen¬ 
tially that of manufacture in the construction and rebuild¬ 
ing or conversion of railroad cars. This work is not an 
accessorial service of railroad transportation. This work 
is performed under contract in accordance with the usual 
and customary business practices. The rebuilding or con¬ 
version of cars is strictly a manufacturing process, in which 
the old trucks and underframes are repaired and used as 
the base for building anew the remainder of the car struc¬ 
ture, conversion being an alteration from one type of car 
to another. Although sometimes referred to as heavy re¬ 
pairs, this work produces substantially new equipment. 
Except for repair work incidental to the rebuilding or con¬ 
version of cars, Despatch does not perform any equipment 
repairs for Central. 

The cars are completely removed from transportation 
service when they are delivered to Despatch for rebuild¬ 
ing or conversion; they have no relation to service in con¬ 
nection with transportation while in the custody of 
Despatch, and cannot be used in any such service until after 
delivery by Despatch to the railroad company; and their 
use in transportation service thereafter is determined 
wholly by the company to which they are delivered. 

It is thus evident that the finding of the Board majority 
that Despatch operates facilities and performs service in 
connection with transportation is without support in the 
evidence and is contrary to the evidence. The fact that 
Despatch manufactures and rebuilds railroad cars under 
contract for the Central does not establish a connection with 
transportation merely because the Central uses the cars so 
purchased for the carriage of freight over its railroad. The 
function of a manufacturing company in operating a plant 
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for the construction of railroad cars has no relation to the 
performance of transportation obligations by the railroad 
company using the cars for the carriage of freight. How 
is such function changed by reason of the fact that cars may 
be constructed by railroad companies in their own shops— 
the process is inherently one of manufacture and in its very 
nature is disconnected with transportation. 

Similarly, as to the incidental manufacture and sale of 
equipment parts, while it is not unusual for railroad com¬ 
panies to make such parts in their own shops, it could not 
be contended within reason that a car building company 
which also engages in the manufacture of equipment parts 
thereby becomes a carrier or operates a facility connected 
with transportation. 

Yet the majority of the Board purports to find a factual 
basis to support the decision in this case on the ground 
that the manufacture of equipment by a subsidiary com¬ 
pany is connected with transportation merely because, as 
reflected in the view expressed in the majority opinion, “the 
manufacture of equipment and equipment parts is primarily 
to be performed in the railroad shop as a proper part of the 
railroad’s transportation work ” (28). This in reality is the 
sole basis of the decision and neither on the facts in the 
record nor under the law applicable to the case can such 
decision be sustained. 

Point III. 

The reasons advanced by the Railroad Retirement Board in 
support of its decision in this case are in every respect 
erroneous, inapplicable and unsound. 

The opinion of the majority of the Board presenting ar¬ 
gument in aid of the position sought to be sustained is 
based on errors of reasoning so patently unsound that they 
cannot be accepted as applicable to the issues in this case 
under any logical principles of law. Argument is made in 
the opinion to show that “established principles” have 
been applied by the Board to the effect that the construe- 
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tion of railroad cars and their repair and conversion is con¬ 
nected with transportation within the meaning of the 
statute (24). The only principles to winch the Board can 
refer are those sought to be established by the Board itself in 
furtherance of an effort to extend its jurisdiction beyond 
the scope of the statute. 

There is reference in the opinion to our statement in ex¬ 
ceptions to the Examiner’s report, wiierein we urged that 
“service in connection with transportation” in its ordinary 
sense and true intent and meaning under the statute has 
reference to “the physical operation of facilities and the 
handling of shipments in the course of transportation” 
(24). The growing volume of decided cases reviewed under 
another point all support this view as to the scope of cover¬ 
age under the statute, and repudiate the contention that the 
Board’s decisions and regulations constitute an interpreta¬ 
tion which should be accepted and applied by the courts. It 
is the service of transportation, the carriage of passengers 
or freight, the actual functioning in such activity, whether it 
be the operation of facilities or the performance of service, 
that determines the status of a subsidiary company in rela¬ 
tion to the statute. The majority opinion refers to the Utah 
Copper Case , 129 Fed. 2d 358, certiorari denied 317 U. S. 
687, as a determination involving the issue here (24-25), but 
in that case, as hereinafter pointed out, the affiliated com¬ 
pany performed all equipment repairs for the railroad com¬ 
pany and thus necessarily operated directly in connection 
with the movement of traffic over the railroad. The Board 
majority thus fails to recognize, or deliberately ignores the 
fundamental distinction between the manufacture or con¬ 
struction of equipment for a railroad company and the 
maintenance of equipment in transportation service upon a 
railroad. 

In the majority opinion it is claimed that the Board’s 
“contemporaneous and continued construction,” as well as 
that of the Bureau of Internal Revenue, with respect to 
the coverage of subsidiary or affiliated companies has re- 
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ceived legislative sanction (26). In that respect the Board 
has reference to the action taken by Congress in amending 
the statutes to exclude coal mining operations by carriers 
and their subsidiaries from the coverage of the railroad 
system of social security. The coal mine amendment was 
the result of discussion and efforts among representatives 
of railroad management and labor in consultation with the 
Railroad Retirement Board, and it was well understood by 
all concerned that the solution of the coal mine problem by 
such amendment was to have no bearing whatsoever on any 
questions of coverage as to other matters. The amendatory 
statute so provided. No justification can exist for the ma¬ 
jority members of the Board taking an adverse position on 
this subject. Sufficient answer was given in Magruder v. 
Baltimore Steam Packet Co., 144 Fed. 2d. 130 (C. C. A. 4, 
1944), as follows (135): 

“The argument that the administrative interpreta¬ 
tion relied upon by the Collector has received legisla¬ 
tive sanction is so utterly lacking in merit as not to 
warrant discussion. Not only does an amendment ex¬ 
cluding carrier owned coal companies have no reason¬ 
able tendency to show intent to include carrier owned 
steamship companies, but it is well settled that the rule 
relied on, that reenactment of a statute impliedly 
adopts administrative construction, applies only where 
the construction is not plainly erroneous. United 
States v. Missouri Pac. R. Co.. 278 U. S. 269, 280. 
Furthermore, the act relied on as legislative sanction 
which applies only to coal mining companies, 54 Stat. 
785. expressly provides: ‘Sec. 6. Nothing contained 
in this Act, nor the action of Congress in adopting it, 
shall be taken or considered as affecting the question 
of what carriers, companies, or individuals, other than 
those in this Act specifically provided for, are included 
in or excluded from the provisions of the various laws 
to which this Act is an amendment.’ ’ 

The majority opinion of the Board continues with exten¬ 
sive discussion directed to the proposition that “transpor- 
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tation” includes the manufacture of railroad cars and car 
parts by a subsidiary because railroad companies frequently 
undertake such manufacture in their own shops. Reason¬ 
ing of this nature is patently illogical and reveals an effort 
towards jurisdictional expansion through unsound inter¬ 
pretation and application of the statute. After stating that 
transportation under the Interstate Commerce Act “in¬ 
cludes the obligation of carriers to furnish cars in safe con¬ 
dition and suitable repair” (26), the opinion proceeds then 
with the assertion that “it follows logically that Despatch’s 
operations in the building and converting of cars to be sup¬ 
plied to Central and the manufacture and supply of parts 
necessary in keeping Central’s equipment in repair con¬ 
stitutes the performance of a service in connection with 
transportation of property by railroad” (26). Such con¬ 
clusion cannot possibly be sustained, as the duty to furnish 
safe and suitable cars does not arise until the cars are 
placed in service, and that occurs after the process of manu¬ 
facture or rebuilding is fully completed. 

The Board majority goes on to state with various cita¬ 
tions that “railroads frequently undertake the manufacture 
of cars or locomotives,” and that “the manufacture of 
equipment parts is commonly undertaken at the shops of 
various railroads,” and that “a railroad is free to manu¬ 
facture equipment parts in its shops if as a matter of busi¬ 
ness judgment it so desires” (27). All this is quite true 
but meaningless so far as the issue here is concerned, but 
the majority says: “The strong inference from these cases 
that the manufacture of equipment and equipment parts is 
primarily to be performed in the railroad shop as a proper 
part of the railroad’s transportation work is confirmed by 
the decisions made by the Interstate Commerce Commission 
in valuing railroad shops engaged in the manufacture of 
equipment or equipment parts” (28). True, the shops of a 
railroad company are included in valuation of property 
owned or used for its purposes as a common carrier. But 
that does not mean in any sense that manufacture even 
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though carried on by a railroad company in such shops is 
connected with transportation. The process is essentially 
manufacture of the same character as performed in an in¬ 
dustrial plant. 

That the rebuilding of cars is manufacture and not main¬ 
tenance is demonstrated by the decision of the Interstate 
Commerce Commission in the case of Accounting for Re¬ 
building Cars by Chesapeake & Ohio Ry. Co., 190 I. C. C. 
382 (sustained in 5 F. Supp. 7), where it was held that re¬ 
built cars should be treated as new equipment and charged 
to capital and not to maintenance. The Commission con¬ 
sidered the cars which were rebuilt as having been with¬ 
drawn from service and retired at the time thev were de- 

•/ 

livered to outside manufacturing companies under contracts 
for rebuilding. In this connection it may be observed that 
there was not the slightest suggestion that such work should 
have been performed by the railroad in its own shops rather 
than by the outside manufacturing companies. 

The Board majority, in a footnote to its opinion, en¬ 
deavors to explain why the property of Despatch was not 
included in the valuation of Central’s property used for 
common carrier purposes, concluding with this statement: 
“The relevant cases in valuation, then, will be those which 
value property directly owned and used by a railroad for 
purposes and uses identical to or similar to the purposes 
and uses of the Despatch plant” (29). It is thus the 
similarity of use or product which the Board majority 
deems sufficient for subsidiary coverage under the statute; 
in other words, if a railroad builds cars then a subsidiary 
which likewise builds cars is held subject to the statute. 
Such process of reasoning would effectually expunge the 
express provision of the statute clearly indicating that 
subsidiary coverage applies only when service is performed 
in connection with transportation. 

Further emphasizing the position of the majority of the 
Board that its decision rests solely on the proposition that 
the manufacture of railroad cars by subsidiary companies 
is connected with transportation because railroad companies 
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sometimes build cars for their own use, citation is made in 
the opinion to the case of Virginian Ry. v. Federation , 300 
U. S. 515, which involved a situation where the “back shop” 
employees of the railway company were held to be engaged 
in activities having such a relation to the interstate activi¬ 
ties of the company as to bring them under the Railway 
Labor Act. It is declared in the majority opinion here that 
“the Supreme Court’s description of the work of the Vir¬ 
ginian’s ‘back shop’ employees very closely parallels the 
activities of the Despatch shop” (32). And the majority 
further seeks to draw a parallel between the relation to 
interstate commerce which the Court had under considera¬ 
tion there, and the connection with transportation which was 
involved in the matter before the Board here, saying: 
“Interstate commerce generally may be a broader concept 
than transportation. But the interstate commerce of a rail¬ 
road is primarily, if not entirely, transportation” (31). 

The Court in that case, however, did not determine that 
the employees were engaged in transportation service, nor 
was there such an issue in the case—the question was 
whether labor strife in the “back shop” would threaten 
interruption of transportation service and so affect the 
movement of commerce as to justify the application of 
regulatory legislation within the power of Congress over 
interstate commerce. Pointing out that it was the deter¬ 
mination of the railway company to use its own employees 
in doing the repair work that brought it within the Rail¬ 
way Labor Act, the Court said (p. 557): 

“ It is no answer, as petitioner suggests, that it could 
close its back shops and turn over the repair work to 
independent contractors. Whether the railroad should 
do its repair work in its own shops, or in those of 
another, is a question of railroad management. It is 
petitioner’s determination to make its own repairs 
which has brought its relations with shop employees 
within the purview of the Railway Labor Act. It is 
the nature of the work done and its relation to inter¬ 
state transportation which afford adequate basis for the 
exercise of the regulatory power of Congress.” 
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The foregoing review of the majority opinion of the 
Board in the present case demonstrates that it is erroneous 
throughout and wholly inadequate to justify the Board’s 
decision. The argument of the majority is well answered 
by Mr. Squire, Member of the Board, in the following brief 
paragraph at the beginning of his dissenting opinion (34): 

“To my mind, the words, ‘in connection with the 
transportation of passengers or property by railroad,’ 
as used in both Acts, refer to a more direct and 
immediate connection with such transportation than 
the building of a new railroad car or the rebuilding 
of an old car that has been completely withdrawn 
from transportation service. I think my view is 
borne out by the ordinary accepted meaning of the 
words themselves, by the context in which they ap¬ 
pear, and by the legislative history of the provision 
in question. ’ ’ 


Point IV. 

The Railroad Unemployment Insurance Act was designed, 
enacted and understood to have application only to the 
railroad industry, and as regards subsidiary companies 
only to those whose activities form an essential part of 
railroad transportation. 

The Railroad Unemployment Insurance Act, approved 
June 25, 1938 (52 Stat. 1094; 45 U. S. Code, Sec. 351, etc.) 
was designed to establish a Federal system of unemploy¬ 
ment insurance for the railroad industry and to include 
wdthin its provisions the same employees and employers 
who are covered by the Railroad Retirement Act of 1937 
(50 Stat. 307; 45 TJ. S. Code, Sec. 228a, etc.) and the Car¬ 
riers Taxing Act of 1937 (50 Stat. 435; now Subchapter B 
of Chapter 9 of the Internal Revenue Code; 26 U. S. Code, 
Sec. 1500, etc.). In the report of the House Ways and 
Means Committee recommending such unemployment in¬ 
surance legislation it was said (House Committee Report 
No. 2668, dated June 9,1938): 
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“The bill provides for a system of unemployment , 

insurance for the same employees as are covered by 
the Railroad Retirement Act of 1937, and the support 
of such system of unemployment insurance through 
contributions collected from the same employers as 

are subject to the Railroad Retirement Act of 1937. 

♦ * • 

“The bill provides for a system of unemployment * 

insurance designed to meet the peculiar needs of the 
industry, and in so doing avoids many of the intrica¬ 
cies and complexities of the existing State plans. • * # 

“The administration of the Act is to be vested in the 
Railroad Retirement Board, which administers the 
Railroad Retirement Acts of 1937 and 1935, dealing 
with the related problem of retirement of railroad 
employees. 

“The vesting of the administration of the Act in the 
Railroad Retirement Board, and the identical coverage , 

of this bill with the Railroad Retirement Acts and the 
Carriers 1 Taxing Act, will simplify the reporting bur¬ 
dens of the employers and the record-keeping of the 
administrative agency. ’ ’ 

The Railroad Retirement Act of 1937 was enacted to 
amend in its entirety the Railroad Retirement Act of 1935, 
under which a retirement system was established for em¬ 
ployees in the railroad industry. Concurrently therewith 
the Carriers Taxing Act of 1937 was enacted in substitu¬ 
tion for the Carriers Taxing Act of 1935, under which the 
taxes are collected for the payment of retirement annuities 
to railroad employees. It is well understood that said 
legislation was developed after negotiations between rail¬ 
road management and labor in an effort to create effective 
legislation in cooperation of various interests affected with 
the view of establishing a Federal retirement system for 
employees in the railroad industry. 

The definitions are substantially the same in all three 
statutes—the Railroad Unemployment Insurance Act, the 
Railroad Retirement Act of 1937, and the Carriers Taxing 
Act of 1937. We are here concerned with the definition of 
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the term “ employer ” as regards a non-railroad company 
which is a wholly owned subsidiary of a railroad company. 
Quoting from Section 1(a) of the Railroad Unemployment 
Insurance Act, the term “employer” is defined as follows: 

“(a) The term ‘employer’ means any carrier (as 
defined in subsection (b) of this section), and any 
company which is directly or indirectly owned or 
controlled by one or more such carriers or under 
common control therewith, and which operates any 
equipment or facility or performs any service (except 
trucking service, casual service, and the casual opera¬ 
tion of equipment or facilities) in connection with 
the transportation of passengers or property by rail¬ 
road, or the receipt, delivery, elevation, transfer in 
transit, refrigeration or icing, storage, or handling 
of property transported by railroad, and any receiver, 
truste£, or other individual or body, judicial or other¬ 
wise, when in the possession of the property or operat¬ 
ing all or any part of the business of any such 
employer.” 

It will be observed that the inclusion of subsidiary com¬ 
panies within the provisions of the statute is dependent 
upon (1) ownership or control by a carrier by railroad and 
(2) operation of equipment or facilities or performance of 
service in connection with transportation by railroad. 

The Railroad Retirement Act of 1935 and the Carriers 
Taxing Act of 1935 contained substantially the same defini¬ 
tion with respect to subsidiary companies, and provided in 
conjunction with ownership or control as follow’s (49 Stat. 
967, 974): 

“and which operates any equipment or facilities or 
performs any service (other than trucking service) 
in connection with the transportation of passengers 
or property by railroad, or the receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, or handling of property transported by rail¬ 
road,” 
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Prior thereto an effort had been made to provide a 
system of retirement benefits for railroad employees in 
the Railroad Retirement Act of 1934 which was held un¬ 
constitutional in the case of Alton Railroad Co. v. Railroad 
Retirement Board, 295 U. S. 330. In the 1934 Act the fol- 
i lowing appears in the definition concerning subsidiary com¬ 
panies (48 Stat. 1283): 

“and which operates any equipment or facilities or 
performs any service (other than trucking service) 
in connection with the transportation of passengers 
or property or the receipt, delivery, elevation, transfer 
i in transit, refrigeration or icing storage, and handling 
i of property transported by railroad,” 

During the same year Congress enacted the Railway 
Labor Act of 1934 which included subsidiary companies 
within the following clause (48 Stat. 1186): 

“and which operates any equipment or facilities or 
performs any service (other than trucking service) 
in connection with the transportation, receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, and handling of property transported by 
railroad, ’ ’ 

i The Railway Labor Act of 1934 superseded the Railway 
Labor Act of 1926 in which the definition of the term “car- 
i rier,” so far as here of interest, was as follows (44 Stat. 
577): 

“First. The term ‘carrier’ includes any express 
i company, sleeping-car company, and any carrier by 
! railroad, subject to the Interstate Commerce Act, 
including all floating equipment such as boats, barges, 
tugs, bridges and ferries; and other transportation 
facilities used by or operated in connection with any 
such carrier by railroad, and any receiver or any 
other individual or body, judicial or otherwise, when 
in the possession of the business of employers or car¬ 
riers covered by this Act;” 
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The Railway Labor Act of 1926 repealed Title III of 
the Transportation Act of 1920 which contained provisions 
relative to the settlement of labor disputes and defined the 
term “carrier” as follows (41 Stat. 469): 

“Sec. 300. When used in this title—(1) The term 
‘carrier’ includes any express company, sleeping car 
company, and any carrier by railroad, subject to the 
Interstate Commerce Act, except a street, interurban 
or suburban electric railway not operating as a part 
of a general steam railroad system of transportation;” 

The Transportation Act of 1*920, in Title IV thereof, 
made numerous amendments to the Interstate Commerce 
Act, including among others a definition of the term “trans¬ 
portation” (41 Stat. 475), which had its origin in the Hep¬ 
burn Act of 1906 (34 Stat. 584), and which has since con¬ 
tinued in substantially the same form in the Interstate Com¬ 
merce Act, and now reads as follows (49 U. S. Code, Sec. 
1 (3) (a)): 

“The term ‘transportation’ as used in this part shall 
include locomotives, cars, and other vehicles, vessels, 
and all instrumentalities and facilities of shipment or 
carriage, irrespective of ownership or of any contract, 
express or implied, for the use thereof, and all services 
in connection with the receipt, delivery, elevation, and 
transfer in transit, ventilation, refrigeration or icing, 
storage, and handling of property transported.” 

At this point it may be well to comment on the changes 
made since 1934 in the context of the provision relating 
to subsidiary companies, where reference is made to service 
“in connection with the transportation, receipt, delivery,” 
etc., an<^ later “in connection with the transportation of 
passengers or property or the receipt, delivery,” etc^ and 
finally * ‘ in connection with the transportation of passengers 
or property by railroad, or the receipt, delivery,” etc. The 
purpose of such changes in phraseology was explained by 
Mr. Eastman in his statement before the House Committee 
on Interstate and Foreign Commerce on May 22,1934, rela- 
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tive to the Railway Labor Act, where he said (Hearings on 
H. R. 9689, 73rd Cong., 2nd Sess. p. 17): 

“Now I should mention an amendment which has 
been suggested at that point: In line 4 on page 2, it has 
been suggested that after the word ‘ transportation ’ 
there should be inserted the words ‘of passengers or 
property by railroads’ and then go on with the words 
‘receipt, delivery, elevation, and so forth.’ 

‘ ‘ I see no objection to that amendment. The language 
as drawn refers to transportation of property, and this 
amendment is intended to make it clear that transporta¬ 
tion of passengers is also to be included.” 

The foregoing account of the origin and development of 
the language defining an “employer” under the Railroad 
Unemployment Insurance Act demonstrates that the statute 
was designed and intended to include subsidiary companies 
whose activities serve directly the actual carriage of pas¬ 
sengers or freight and the handling or care of property 
being transported. It is the operation of facilities or the 
performance of service constituting part of the transporta¬ 
tion function which determines the coverage of the statute 
in respect of subsidiary companies. 

That the clause in question was intended to be construed 
and accepted as including subsidiary companies only when 
they are engaged in activities which are essentially a part 
of railroad transportation is reflected in the statements 
made in the course of hearings before committees of Con¬ 
gress with reference to legislation of this character. 

When revision of the Railway Labor Act was under con¬ 
sideration in 1934, the late Joseph B. Eastman, then Fed¬ 
eral Co-ordinator of Transportation, speaking of the scope 
of the bill before the Senate Committee on Interstate Com¬ 
merce, stated (Hearings on S. 3266, 73rd Cong., 2nd Sess. 

pp. 10-11): 

“In the paragraph of section 1 marked ‘First,’ there 
is a change in the present definition of the term ‘car¬ 
rier.’ This change is intended to bring within the 
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scope of the act operations which form an integral 
part of railroad transportation, but which are per¬ 
formed bv companies which are not now subject to the 
Railway Labor Act. The most important illustration 
is found in the refrigerator-car companies, which own 
refrigerator cars operated by the railroads and per¬ 
form certain functions connected with refrigeration 
service. Another illustration is found in the companies 
to w^iich railroads have on occasion contracted out their 
maintenance work on equipment and even on way and 
structures. The thought is that concerns which func¬ 
tion in this way as an integral part of the railroad 
transportation system should be subject to the same 
duties and obligations with respect to labor contro¬ 
versies as the railroads themselves and as the express 
and -sleeping-car companies. This object is attained 
by including in the definition of ‘carrier’ and company 
‘operating any equipment or facilities or furnishing 
anv .service included within the definition of the terms 
‘raikoad’ and ‘transportation’ as defined in the Inter¬ 
state Commerce Act.’ Perhaps a better way can be 
fouild of accomplishing the desired result, but it was 
thought that this language would serve the purpose. 

“I may say that in reading that over last night I 
am not sure the language does cover all companies to 
which railroads on occasion have contracted out their 
maintenance work, and it perhaps should be examined 
rather carefully from that point of view. 

“The Chairman. I am impressed with the fact that 
instead of defining the terms in this bill you have de¬ 
fine^ them as defined in some other bill. 

“Mb. Eastman. Yes. 

“The Chairman. That is rather poor legislation, 
isn’t it. generally? 

“Mr. Eastman. Well, the definitions in the Inter¬ 
state Commerce Act are, of course, definitions of long 
standing. 

“The Chairman. I am not objecting to it; I am won¬ 
dering if they should not be written into this bill. 

“Mr. Eastman. That might, perhaps, be better. 
Some paraphrasing would have to be done if that were 
done in that way. 
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“The Chairman. The very fact it would have to be 

done is a reason that it should be done. If you define 

the terms of one act bv another act evervbodv has to 

» » • 

dig it up. 

“Mr. Eastman. I am not sure the language as it 
stands does cover all that it is intended to cover. I 
shall be glad to give it further consideration, and to 
indicate later any changes which I think ought to be 
made.” 

The reference made by this Court in a footnote in the 
case of Railroad Retirement Board v. Duquesne Warehouse 
Co., 149 Fed. 2d 507, 510, to the statement by Mr. Eastman 
that he was not sure that the language as it stood covered all 
that it was intended to cover is adequately explained by his 
statement a few moments earlier. The onlv doubt as to 
coverage which Mr. Eastman had was whether “the lan¬ 
guage does cover all companies to which railroads on occa- 
i sion have contracted out their maintenance work . . .,” 

I beyond that he had no doubt as to the coverage of the 
statute. 

, There is a fundamental distinction between maintenance 
w-ork, which might be properly classified as part of rail¬ 
roads carrier function and the manufacturing of railroad 
i cars and car parts. The latter has no more connection with 
the carrier function of a railroad than the manufacture of 
any product of which railroads make some use. 

The railroad retirement and unemployment insurance 
system was intended to fit into and be integrated with a na- 
i tional system of social security. It was intended that those 
employees in the same industry should be subject to the 
same tax. To hold that Despatch is an employer under the 
Act here in question would be to put a company, in whose 
capital stock a railroad has a substantial investment, at an 
unfair competitive disadvantage since other manufacturing 
companies (in whose capital stock no railroad has a sub- 
; stantial interest) making precisely similar products will be 
subject to other statutes and therefore pay lower taxes. 
Such a holding would do violence to the plan and intent of 
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the statutes and would foster and create an unfair competi¬ 
tive arrangement. AVhen the total labor cost involved is con¬ 
sidered the dollar competitive disadvantage at which 
Despatch is placed as against other car and car part manu¬ 
facturing companies is substantial indeed. It is no answer 
to say that some railroads may do some manufacturing as 
an incident to their maintenance shop operations. A rail¬ 
road may deem it economically wise in such an operation to 
do incidental manufacturing and they may be in a position 
to absorb the cost differential. However, an independent 
manufacturing company, not performing or doing railroad 
maintenance work and subject to the Railroad Retirement 
and Unemployment Insurance Acts is not in a position to 
absorb this cost differential and is therefore at a competi¬ 
tive disadvantage. 

Mr. Eastman, appearing on a subsequent day before the 
same Senate Committee on Interstate Commerce (and as 
to the value of Mr. Eastman’s statements before the Com¬ 
mittee see Switchmen’s Union v. Board, 320 U. S. 297, 302), 
expressed the view that the statute should not go beyond 
carriers and their subsidiaries engaged in transportation, 
saying (Hearings on S. 3266, 73rd Cong., 2nd Sess. pp. 
145-146): 

4 

“Mr. Eastman: I shall discuss, first, the amend¬ 
ments to S. 3266 which have been proposed by the rail¬ 
roads. 

“Section 1, paragraph first: The railroads wish to 
strike out the words ‘any company’ in line 10 of page 1. 
This amendment would confine the bill to the employees 
of express companies, sleeping-car companies, and rail¬ 
roads. It would eliminate companies, like refrigerator- 
car companies, which operate facilities or furnish serv¬ 
ice forming a part of railroad transportation. Most of 
the illustrations given by Mr. Clement, to support his 
objections to the words ‘any company’ relate to con¬ 
struction work. The language in the bill would not 
cover outside companies engaged in such work for the 
railroads, as I read it. He is right in believing that it 
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would cover trucking companies performing terminal 
service for the railroads. However, he approves of the 
wording of the present act, and that includes ‘other 
transportation facilities used by or operated in connec¬ 
tion with any such carrier by railroads.’ It is plainly 
broad enough to cover terminal trucking. 

“The Chairman : As I recall it, he claimed that it 
would affect their building of bridges and affect their 
contracts for all kinds of work. Is that vour under- 
standing of the definition f 
“Mr. Eastman: Well, as I read the definition in the 
bill, as I have said here, I do not think it would cover 
such construction work. However, I am about to pro¬ 
pose an amendment. 

“While I believe that the railroad objections are 
largely without basis, the chairman has made a valid 
criticism of the definition of ‘carrier’ now in thn bill, 
because it requires reference to another act. I can 
also see difficulties in bringing in trucking operations 
and certain other operations performed for railroads 
by outside companies, because of possible conflicts with 
N.R.A. codes. It is difficult to know just where to draw 
the line. I am inclined to believe that for the present 
it would be well not to go beyond carriers and their 
subsidiaries engaged in transportation. So changed, 
the definition would read: 

‘The term “carrier” includes any express com¬ 
pany, sleeping-car company, carrier by railroad, 
subject to the Interstate Commerce Act, and any 
company which is directly or indirectly owned or 
controlled by or under common control with any 
carrier by railroad and which operates any equip¬ 
ment or facilities or performs any service in con¬ 
nection with the transportation, receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, and handling of property transported by 
railroad. ’ 

“That, I may say, is some of the language in the 
Interstate Commerce Act. 

“The Chairman: Is there some difference, how¬ 
ever? Isn’t this reference here to parent, subsidiary, 
and affiliated, new? 
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“Mr. Eastman : Yes. I am confining this now to the 
railroad subsidiaries because of the possible conflict 
with K.R.A. codes if we get into the outside field. Going 
on with that— 

‘And any receiver, trustee, or other individual or 
body, judicial or otherwise, when in the possession 
of ’the business of anv such carrier.’ ” 

I * 

Mr. Eastman also appeared before the House Committee 
on Interstate and Foreign Commerce on May 22, 1934, in 
regard to revision of the Railway Labor Act, and in the 
course of his statement said (Hearings on H. R. 9689, 73rd 
Cong., 2nd Sess. pp. 16-17): 

“Commissioner Eastman: Well, that is the bill that 
I will talk about this morning. This bill does not de¬ 
part from the general principles of the present Rail¬ 
way Labor Act, but instead is designed to reinforce 
thos6 principles and provide for their more effective 
application. It seeks not to overturn but to perfect 
what has been done. 

“1 call attention in the first place to the fact that 
section 1 contains definitions. The present Railway 
Labor Act contains a definition at the outset of the 
term ‘carrier,’ which has been subject to some doubt. 
I do not think it has ever been fully decided just what 
is covered by the definition of ‘carrier’ in the act as 
it now stands. In this bill, H. R. 9689, the definition 
provides that the term ‘carrier’ shall include any ex¬ 
press company, sleeping-car company, carrier by rail¬ 
road, subject to the Interstate Commerce Act; and then 
goes* further and includes 

‘auy company’which is directly or indirectly owned 
or controlled by or under common control with any 
carrier by railroad and which operates any equip¬ 
ment or facilities or performs any service in con¬ 
nection with the transportation, receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, and handling of property transported by 
railroad, and any receiver, trustee, or other indi¬ 
vidual or body, judicial or otherwise, when in the 

• 

t 
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possession of the business of any such “carrier.” ’ 
“Now, summing that up, it includes with those car¬ 
riers subject to the provisions of the Interstate Com¬ 
merce Act, i. e., all railroad companies and express 
companies and sleeping-car companies, and all com¬ 
panies which are directly or indirectly owned or con¬ 
trolled by the railroads and which perform service or 
furnish facilities in connection with transportation 
service performed by the railroads, and the definition • 
includes words descriptive of such transportation serv¬ 
ice which are taken from the provisions of the Inter¬ 
state Commerce Act.” 

Similar understanding as to the meaning of the clause 
in question was expressed by Mr. George M. Harrison, 
Chairman of the Railway Labor Executives Association, in 
his statement before the House Committee on Interstate and 
Foreign Commerce on May 13, 1937, in regard to the Rail¬ 
road Retirement Act, as follows (Hearings on H. R. 6956, 
75th Cong. 1st Sess. p. 17): 

“Now section 1 might be referred to as the scope of 
the legislation. Section 1 makes the bill applicable to 
those that are defined in that section as employers. 
Now the employers defined in section 1 are express 
companies, sleeping-car company, or carriers by rail¬ 
road that are subject to part 1 of the Interstate Com¬ 
merce Act, and in addition thereto it is proposed to 
include as employers any company which may be di¬ 
rectly or indirectly owned or controlled by the express 
company, the sleeping-car company, or railway com¬ 
pany, or under common control by one or more of 
such companies, when those companies are engaged in 
the business of transporting passengers or property 
for the railroad, or other service that is a part of rail¬ 
way transportation, such as grain elevators, private 
car lines, refrigerator car companies, or other indi¬ 
vidual or body, judicial or otherwise, when in the pos¬ 
session of the property or operating all or any part 
of the business of these previously identified em¬ 
ployers which are, express companies, sleeping-car 
companies, or carriers by railroad.” 
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Prior thereto and on April 21, 1937, Mr. Harrison had 
appeared before the House Ways and Means Committee, 
where he discussed a similar definition contained in the 
proposed new Carriers Taxing Act, saying (Hearings on 
H. R. 6448, 75th Cong., 1st Sess. p. 6): 

“Briefly, they are all common carriers by railroad 
subject to the Interstate Commerce Act; express com¬ 
panies that are subject to title I of the Interstate Com¬ 
merce Act, and such other companies as are directly 
owned or controlled by the railway companies and en¬ 
gaged in the business of transporting passengers or 
property. In addition thereto the national rail labor 
unions.’’ 

When inquiry was made of him whether the proposed 
statute included any company owned or controlled, Mr. 
Harrison said (p. 6): 

“Directly owned by the railway companies, and the 
company must be engaged in the business of trans¬ 
porting passengers or property. In addition it includes 
the national railway labor unions as employers.’’ 

These statements by men who were giving the subject 
careful study in an effort to define the coverage of related 
legislation show that the purpose was to include only those 
subsidiary companies engaged in performing some part of 
the operating or service function of railroad transportation 
in the movement or handling of freight and the carriage of 
passengers. It must be presumed in the light of such back¬ 
ground that Congress enacted the statute here in question 
with the intent of providing in the definition for coverage of 
subsidiary companies only to the extent so indicated. The 
language of the definition expresses such purposes and in¬ 
tent and should be so construed and applied. It is clear and 
unmistakable that the statute does not include subsidiary 
companies engaged in the manufacture of railroad cars. 
As said by Mr. Squire, Member of the Board, in his dis¬ 
senting opinion in this case (35): 
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‘ ‘ The legislative history fully supports the conclusion 
which I insist is to be drawn from the face of the 
statutes themselves. It shows that the only carrier- 
controlled companies which Congress had any intention 
of bringing under these Acts as employers were com¬ 
panies which, while not themselves carriers, are never¬ 
theless engaged in the furnishing or operation of facili¬ 
ties that constitute an essential and integral part of the 
going railroad transportation plant, e. g., car rental 
companies (as distinguished from car manufacturing 
companies), bridge companies, car-ferry companies. 
Union Station companies, wharf companies, and the 
like, or are engaged in furnishing services directly inci¬ 
dent to rail transportation such as companies operating 
elevators, coal or ore docks, etc., companies furnishing 
protection against heat or cold to shipments in transit, 
companies doing ordinary repair or maintenance work 
on railroad equipment or structures, and the like.” 

Point V. 

The language of the Railroad Unemployment Act with 
respect to service “in connection with” transportation 
is comparable to the language of the Interstate Com¬ 
merce Act under which such service relates to the 
transportation and handling of property transported 
by railroad. 

The Interstate Commerce Act (49 U. S. Code, Sec. 1 (3) 
(a)) includes within the definition of transportation ‘‘all 
instrumentalities and facilities of shipment or carriage” 
and “all services in connection with the receipt, delivery, 
elevation, and transfer in transit, ventilation, refrigeration 
or icing, storage, and handling of property transported.” 
This language has reference to shipment or carriage of 
property by railroad and incidental services in handling or 
taking care of property while being so transported. 

Other paragraphs of the Interstate Commerce Act deal 
with the subject of railroad transportation in like manner. 
For example, Section 1 (5) (a) provides that charges for 
“any service rendered or to be rendered in the trans- 
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portation of passengers or property, or in connection there¬ 
with, shall be just and reasonable.” Section 6 (7) prohibits 
a carrier from charging, demanding or collecting a greater 
or less or different charge for the transportation of passen¬ 
gers or property “or for any service in connection there¬ 
with” than as specified in the filed and published tariffs. 
Section 15 (13) provides that if the owner of property 
transported “directly or indirectly renders any service con¬ 
nected with such transportation, or furnishes any instru¬ 
mentality used therein,” the charge and allowance therefor 
to be made by the carrier shall be published in filed tariffs 
and shall be no more than is just and reasonable. Thus 
throughout the Interstate Commerce Act there is indicated 
the clear and definite concept of transportation service as 
embracing the function of carriage and handling of prop¬ 
erty in the course of transportation. The Act has been so 
construed. 

In the case of New York Central & H. R. R. R. Co. v. 
General Electric Co., 219 N. Y. 227 (1916), certiorari de¬ 
nied 243 U. S. 636, it was held that the switching of cars 
by an industry within its plant was not service connected 
with transportation, within the meaning of Section 15 (13) 
of the Interstate Commerce Act, such as the carrier was 
obligated to perform as part of its transportation service. 
The Court said (p. 238): 

“To adopt and maintain this elaborate system of op¬ 
erations on the defendant’s private tracks is not to add 
a minor incident to carriage along the plaintiff’s right 
of way. It is to subordinate the operation of the busi¬ 
ness of the carrier to the needs, the economies, the 
internal administration of the business of the shipper. 
The engines that move within this plant are not doing 
work that the plaintiff ought to do, or effectively could 
do. They are doing the defendant’s work. They are 
‘plant facilities.’ ” 

The Court referred to the “careful opinion” of the trial 
court (p. 234). That opinion is reported in 83 Misc. 529, 


» 
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where the following comment on service connected with 
transportation is made (p. 536): 

“I understand that the defendant urges that the word¬ 
ing of section 15, ‘ If the owner of property transported 
under this act directly or indirectly renders any service 
connected with such transportation or furnishes any 
instrumentality used therein, ’ etc., includes this service 
in question; that the service for which the owner may 
receive compensation from the carrier under this pro¬ 
vision need not be a part of the transportation itself, 
but only connected with it. I conclude, however, that 
the expression, ‘connected with’ is a synonym of ‘a 
part of;’ it does not mean something in addition to 
transportation, that touches, or is attached to, trans¬ 
portation. A common carrier of property cannot in¬ 
clude in its charge for transportation an item which is 
not a part of transportation, and it was not intended 
by said provision to require the carrier to pay for a 
service which it was not bound as a carrier of property 
to render and for which it could not charge.” 

A comparable situation appears in the case of Norfolk 
& W. Ry. Co. v. United States, 52 Fed. 2d 967 (D. C. Va. 
1931), affirmed 287 U. S. 134, having reference to an ac¬ 
counting order of the Interstate Commerce Commission 
classifying coal mines as nontransportation property, where 
the Special Court said (p. 971) : 

‘ ‘ Although the coal produced by operation of the mines 
may be said to be used by the public, the mines them¬ 
selves are not so used. What is used, and all that is 
used, in the public business of transportation is the coal 
which prior to its use has been made available by the 
independent business of mining. The mines of a carrier 
therefore are not dedicated to a public use any more 
than are mines owned by a private corporation which 
supplies coal to a carrier under contract. They stand 
upon the same basis with respect to the public service 
as do plants for manufacturing cars and locomotives.” 
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Similarly, in the case of Pennsylvania R. Co. v. M. Mc- 
Girr’s Sons Co., 287 Fed. 334 (C. C. A. 2, 1922), certiorari 
denied 262 U. S. 743, this Court said (p. 337): 

“Under the Hepburn Act of June 29, 1906 (30 Stat. 
584 (Comp. St. $8563)), transportation as used in the 
Interstate Commerce Act includes ‘all services in con¬ 
nection vrith the receipt, delivery, icing, storage and 
handling of property transported.’ But the act pro¬ 
vides that every carrier subject to its provisions must 
provide and furnish such transportation upon rea¬ 
sonable request therefor. But this implies such trans¬ 
portation service as a carrier is bound to furnish. 
There was no obligation to furnish free lighterage and 
the appellees were under no duty’ to tow its car floats. ’ ’ 
Turning now to consideration of the provisions of the 
Railroad Unemployment Insurance Act with respect to sub¬ 
sidiary companies, it becomes at once apparent that the 
coverage therein specified is such as embraces the trans¬ 
portation function and the incidental services in handling 
property transported, all within the scope of what may 
properly be regarded as the common carrier obligations of 
railroad companies to receive transport and deliver ship¬ 
ments of freight in the course of their duties as carriers by 
railroad. This necessarily follows from the fact that Sec¬ 
tion 1(a) of the Act couples with service in connection with 
transportation the incidental services of receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, storage, 
or handling of property transported. Commenting on this 
feature, Mr. Squire, Member of the Board, in his dissenting 
opinion in this case, said (34-35): 

“Now, it seems to me that if w*e give any effect at all 
to that added description to which I have called atten¬ 
tion, we must reach the conclusion, not only that the 
word ‘transportation’ is used in this Act in its strict, 
narrow sense of an actual carriage of persons or prop- 
ertv and not in the broad wav in which it is defined 
in section 1 of the Interstate Commerce Act; but also 
that the phrase ‘in connection with the transportation 
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of passengers or property by railroad’ means, having 
to do directly with such transportation- Not to give 
that effect to this clause is to ignore it altogether. 
Obviously, Congress would not have gone to the trouble 
of specifying all these services incidental to transporta¬ 
tion if it had intended that the word ‘transportation’ 
alone should be taken as being sufficiently broad to in¬ 
clude them. Just as obviously, the phrase, ‘in connec¬ 
tion with the transportation of passengers or property 
by railroad,’ cannot be taken as referring to a connec¬ 
tion so remote as that of building or rebuilding cars, 
when it is clear that the framers of the Act did not re¬ 
gard it as broad enough to include even services in con¬ 
nection with the receipt or delivery of a shipment, or in 
connection with its transfer or icing while in actual 
transit.” 

Point VL 

The decisions of the courts under the Railroad Unemploy¬ 
ment Insurance Act and related statutes reflect the 
unqualified judicial view that coverage in respect of 
subsidiary companies is limited to the function of 
carrying on railroad transportation and does not 
include subsidiary companies engaged in manufacture 
or other industrial activities. 

The question presented in this case has been answered 
in principle by the decision in Allen, Collector v. Ocean 
S. S. Co. of Savannah, 123 Fed. 2d 469 (C. C. A. 5, 1941), 
wherein like definitions contained in the Carriers Taxing 
Act of 1937 were construed as not including a steamship 
company whose stock was wholly owned by a railroad com¬ 
pany. The Court viewed the position of the Collector in 
that case as an effort to extend the railroad retirement 
system into other industries contrary to the plain meaning 
and intent of the statute, saying (p. 471): 

“It is quite apparent that the construction appellant 
contends for will result in cutting across industrial lines 
and in absorbing into the special railroad insurance 
system, some parts of other industries because those 
parts happen to be owned by railroads, while that for 




44 


which appellee contends, will have no such effect. That 
consideration alone should, we think, give us pause in 
construing, indeed should prevent our construing the 
act as appellant does, unless its language does not rea¬ 
sonably admit of any other result. 

“Certainly the Congressional intent to include water 
carriers cannot be drawn from the fact, if it be a fact, 
which appellant makes so much of, that water carriers, 
in addition to performing purely steamship sendees, 
perform for a charge and for themselves, transporta¬ 
tion sendee which the railroad carriers could have 
undertaken but left to the water carriers to perform. 
For, if this were the simple criterion, Congress could 
easily and would have said so, instead, as it did, of con¬ 
fining the application of the act to rail carriers and 
companies owned by them which performed a part of 
their'transportation service for them. Appellant real¬ 
izing this difficulty, in the way of his construction, de¬ 
votes a good part of his brief to arguing that the serv¬ 
ices performed by appellee are performed not for itself 
but as agent for railroad carriers. But on the record 
this will not at all do. Not a word of it in the slightest 
tends to support this view. All of it leads directly to 
the contrary conclusion.” 

More recently in the case of Mag ruder v. Baltimore Steam 
Packet Co., 144 Fed. 2d 130 (C. C. A. 4, June 6, 1944), hav¬ 
ing reference to the Carriers Taxing Act of 1937 which 
contains .'the same provisions as to coverage that are found 
in the Railroad Unemployment Insurance Act, the Court 
stated most emphatically that the statute was never intended 
to extend beyond the field of railroad transportation service 
into other industry or business, and that the language of 
the statute was perfectly clear in that respect, saving (pp. 
132,133): 

“As stated above, the statute was one of three de¬ 
signed to set up a social security system for the rail¬ 
road industry. Water carriers were not included; and 
there could have been no purpose to include such of 
them as were controlled through stock ownership by 
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railroad companies. Whether their stock was owned 
by railroad companies or not, the business in which 
they were engaged was essentially different from the 
railroad business, and there would have been neither 
reason nor justice in subjecting one water carrier to 
different taxes and regulations from those applied to 
its competitors merely because of stock ownership by 
railroads. The purpose of the provision in question 
was to bring under the coverage of the act companies 
owned and controlled by the carriers that perform for 
them a service which is essentially a part of railway 
transportation. • * * 

“If however, we ignore the history and purpose of 
the statute and look only to its language, we think it 
clear that a steamship company in the situation of the 
Bay Line is not covered by it. The Bay Line performs 
no terminal services or other transportation for rail¬ 
roads, all of its services being connected with its own 
water transportation; and in no proper meaning of 
language can what it does be said to be the performing 
of service in connection with transportation by rail¬ 
road. If additional light were needed as to the meaning 
of the phrase, ‘service in connection,’ as used with 
transportation by railroad in the statute, it is furnished 
by the succeeding words ‘or the receipt, delivery, ele¬ 
vation, transfer in transit, refrigeration or icing, stor¬ 
age, or handling of property transported by railroad.’ 
Noscitur a sociis. Clearly what was intended was to 
cover subsidiary corporations of railroads that render 
services while the transportation by railroad is in prog¬ 
ress or services that the railroads are under obligation 
to render for the rates that they charge. It would be 
giving a forced and unnatural construction to the lan¬ 
guage to hold it applicable to water transportation 
merely because such transportation precedes or follows 
transportation by rail in the course of an interstate 
movement. The language used was borrowed almost 
verbatim from the Hepburn Act of 1906 (34 Stat. 584) 
where its purpose was to enlarge the definition of 
transportation so as to include all services rendered 
in connection with transportation by carriers and thus 
prevent overcharges under the pretext of performing 
additional services.” 
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There can be no difference in principle between a water 
carrier shich as the Baltimore Steam Packet in that case, 
and a manufacturer of railroad cars such as Despatch in 
the present case, so far as concerns the essential distinction 
between. railroad transportation and industrial activity, 
and it is scarcely conceivable that there should be any doubt 
that railroad subsidiaries engaged in manufacture were 
never intended by the framers of this legislation, nor by 
the Congress, nor by the plain language of the statute to 
be included in the coverage of the unemployment insurance 
plan. 

Further to the same effect is the case of Interstate Transit 
Lines v. United States, 56 F. Supp. 332 (D. C. Neb. May 12, 
1943), a suit to recover taxes paid under the Carriers 
Taxing ^Act, in which judgment was granted to plaintiff, 
Judge Lfonohoe saying (p. 333): 

“ We hold therefore that the bus service, in which 
plaintiff is engaged, is service in connection with the 
transportation of passengers or property by bus, rather 
than by railroad, and that any contact, connection or 
interchange of service between the railroads and the 
plaintiff are mere incidents to their business, and such 
as are practiced and engaged in by other lines of trans¬ 
portation. Having arrived at this conclusion, it is a 
simple matter to apply the law. The Act of Congress 
is simple in language and should be easily and readily 
understood. The meaning of the word ‘employer/ 
as the word is used in the act, is defined, and this word 
pertains only in connection with the transportation of 
passengers or property by railroad, within the meaning 
of Section 1 (a) of the Carriers’ Taxing Act of 1937.” 

Recently this Court has had before it the case of Railroad 
Retirement Board v. Duquesne Warehouse Co., 149 Fed. 2d 

507 (1945) (certiorari granted-U. S.-, 89 L. Ed. 

1545). In that case suit w^as brought to review a decision of 
the Railroad Retirement Board holding that the Duquesne 
Warehouse Company (a subsidiary of the Pennsylvania 
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Railroad Company) was an employer within the meaning 
of the Railroad Unemployment Insurance Act. This Court 
held that warehousing was intimately and habitually con¬ 
nected with railroad operations and was therefore within the 
coverage of the Act. Part of the service rendered by Du- 
quesne appears to have been the handling of damaged, re¬ 
fused or unclaimed freight, storage of freight under storage- 
in-transit privilege, storage and handling of freight coming 
in or going out over Pennsylvania’s rails, which this Court 
considered as a service habitually carried on by railroads as 
part of their business connected with the transportation 
service. 

Unlike the Duquesne situation, the cars while being manu¬ 
factured by Despatch have no connection with transporta¬ 
tion of property; and likewise as to the cars being rebuilt 
by Despatch, which are withdrawn and retired from trans¬ 
portation service before their delivery to Despatch, and 
become merely salvage material. These cars have met their 
deaths on the rails and it is only parts of their trucks and 
underframes repaired and rebuilt that may again see life. 
And then only as parts of entirely different and completely 
rebuilt cars. The end result of the rebuilding is not a trans¬ 
position of the old dead car, but rather the birth of a new one. 
The process is that of manufacture whether all new or some 
used material goes into the product. 

In the Duquesne Case the warehousing of freight was con¬ 
sidered to be a service directly related to the transportation 
function of the railroad. The building of the warehouse it¬ 
self, of course, would not be related to transportation. Simi¬ 
larly, in the case of Despatch, the manufacture of railroad 
cars can have no more relation to transportation than the 
building of a warehouse. 

In the related case of Duquesne Warehouse Co. v. Rail¬ 
road Retirement Board, 148 Fed. 2d 473 (1945) (certiorari 

granted-U. S.-, 89 L. Ed. 1545), the Second Circuit 

Court of Appeals held that Duquesne was not an employer 
within the meaning of the Railroad Retirement Act, Judge 
Frank dissented. 
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The recent decision in the case of Utah Copper Co. v. 
Railroad Retirement Board , 129 Fed. 2d 358 (C. C. A. 10, 
1942), certiorari denied 317 U. S. 687, involved the status 
of the Magna Railway Shops which were owned and oper¬ 
ated by the Utah Copper Company in performing general 
repairs to equipment of the Bingham and Garfield Rail¬ 
way Company, including its foreign line equipment. The 
stock of the Copper Company and of the Railway Company 
was owned by the Kennecott Copper Corporation. The 
predominant question in the case was whether the Copper 
Company was under common control with a carrier by rail¬ 
road, within the meaning of the Railroad Retirement Act. 
So far as the character of the work was concerned, it seems 
to have been conceded that the Magna shops were conducted 
as regular railroad shops, making all equipment repairs re¬ 
quired by the Railroad Company in its daily functioning in 
transportation sendee, with the exception of certain ma¬ 
chine work and some emergency repairs. The Railroad Re¬ 
tirement Board had described the Magna shops as follows 
(CCH-RR. Unemp. Ins. Serv. p. 7234): 

“This operation of facilities and performance of 
service is and has been substantial and not casual. As 
previously indicated, there is and has been performed 
at these shops, as a regular operation, all shop repairs, 
except certain machine work and some emergency re¬ 
pairs, to all the Railway Company’s equipment, includ 
ing foreign line equipment used by it, and the shop pay 
roll charged to this work is and has been substantial in 
amount.” 

The Circuit Court of Appeals stated the facts in regard 
to this feature of the case as follows (129 Fed. 2d p. 360): 

“At the time of the commencement of operations by 
the Railway Company, the Copper Company owned 
and operated several fully equipped shops in which all 
mechanical work required by the Railway Company was 
done. In 1913, the Railway Company erected its own 
shops at Magna, and from then until 1920 all its repair 
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work, except heavy machine work, was done by its own 
employees in its own shops. When the trackage agree¬ 
ment was executed, these shops, together with other 
property, were transferred for a stated consideration 
to the Copper Company. At the time of the transfer, 
the employees in the shops were transferred from the 
payroll of the Railway Company to that of the Copper 
Company. Since then, repairs to the Railway Com¬ 
pany’s equipment, as well as to the equipment of other 
transportation companies, have been made at these 
shops at the request of the Railway Company. Since 
March 16,1935, no officer or supervisor of the Railway 
Company has had any authority or supervision over the 
employees in these shops.” 

Holding the shop employees to be within the provisions 
of the Act, the Court said (p. 362): 

“The second group of workers involved consists of 
those employed in the shops at Magna. Admittedly 
they are employees of the Copper Company and have 
no connection with the Railway Company.* They are 
engaged in work connected with transportation of pas¬ 
sengers and property* by a railroad. As far as pertinent 
here, Section 1(a) in substance defines an ‘employer’ 
as any company under common control with a carrier. 
The Copper Company is the wholly owned and con¬ 
trolled subsidiary of Kennecott Copper Company. It 
owns no property in the State of Utah. It formerly 
owned all the outstanding capital stock of the Railway 
Company. This stock was transferred, together with 
its other assets, to Kennecott, so that now both the Cop¬ 
per Company and the Railway Company are wholly 
owned subsidiaries of Kennecott. The evidence also 
clearly establishes that both are under the common con¬ 
trol and management of Kennecott. The Copper Com¬ 
pany and the Railway Company each have seven di¬ 
rectors. Kennecott has seventeen. Of these seventeen 
directors, three are also directors of the Copper Com¬ 
pany, and the same three and one other are directors 
of the Railway Company. The president of Kennecott 
is chairman of the Board of Directors of both the 
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Copper and the Railway Company. A director of 
Kennecott is president of both companies, and the vice 
president and treasurer of the Copper Company holds 
the same offices with the Railway Company. The com¬ 
mon directorates and officers, as well as the ownership 
of the stock of the two companies by Kennecott, brands 
the Copper Company as an employer within the defini¬ 
tion of Section 1(a) as to these employees, and brings 
them within the provisions of the Act.” 

It will be seen upon examination of the foregoing case 
that it can have no adverse application to the contention 
of Despatch made herein. The dissimilarity of facts with 
reference to the character of work performed by Despatch 
and the manner of its performance, the complete inde¬ 
pendence of the Despatch operations from any connection 
with transportation sendee by railroad, clearly distinguish 
it from that case. There is rather emphasized in sharp 
relief the true character of the Despatch operations as 
manufacture carried on within the realm of industry 
having no connection with railroad transportation. 

All these decisions reflect very clearly the trend of judicial 
thought with respect to the interpretation and application 
of the provisions of these statutes covering social security 
in the railroad industry. It is definitely shown from every 
viewpoint that the coverage does not extend to subsidiary 
companies unless they are engaged in activities which form 
part of the transportation function of railroad service. The 
statute undertakes to particularize in its definitions the na¬ 
ture and character of the services of subsidiary companies 
which will bring them within its provisions. These are all 
services connected with transportation and having direct 
relation to actual carriage of passengers or property; in 
other words, such activities as are carried on in aid of the 
conduct of transportation service, as distinguished from 
matters of construction or supply which serve the railroad 
industry but do not affect immediately the function of trans¬ 
portation. 


\ \ 
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There is a vast difference between the construction of 
equipment for a railroad company and the maintenance 
or use of such equipment in transportation service. The 
manufacture of railroad equipment is an industrial process, 
no different in its elements from the manufacture of other 
vehicles or articles of various kinds. The fact that railroad 
cars are manufactured for the railroad industry, and that 
the cars will ultimately be used for the purpose to which 
they are adapted, such as the carriage of freight, cannot in 
any sense attach to the process of manufacture the char¬ 
acter of transportation. 

The essence of the Board’s decision in this matter rests 
on the proposition that railroad companies may and some¬ 
times do manufacture or rebuild cars to supply some of 
their own equipment needs, and that subsidiary companies 
so engaged are therefore to be regarded as performing a 
service in connection with railroad transportation. The 
double fallacy of such argument is evident when it is con¬ 
sidered first that the manufacture of equipment even by a 
railroad company is not transportation, and second that 
such being the case, a subsidiary company engaged in such 
manufacture has no connection with the railroad industry 
except only through the ownership of its stock by a railroad 
company, which alone is not sufficient to invoke the coverage 
of the statute. If ownership of stock were to be the sole 
criterion the statute would have so expressed its intent with¬ 
out the conjunctive qualification as to operation or service 
connected with railroad transportation. 

CONCLUSION. 

The record shows that Despatch is a manufacturing 
company engaged in the business of constructing and re¬ 
building railroad freight cars and manufacturing car parts. 
The record also shows that Despatch is a separate and dis¬ 
tinct industrial enterprise, maintained and operated within 
its own organization as an independent business unit, con¬ 
nected with Central through stock ownership but not in any 
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Way connected with the transportation service of that com¬ 
pany. The statute plainly shows by its terms, supported by 
its historical background, that the operation of facilities 
or the performance of service in connection with transporta¬ 
tion by railroad must be such as constitutes a part of the 
service rendered in the handling and movement of property 
being transported. The manufacture of railroad equipment 
cannot be regarded as having any connection with railroad 
transportation, nor is there any such connection merely be¬ 
cause equipment is manufactured by a subsidiary company. 

It is respectfully submitted that the judgment appealed 
from should be reversed with costs. 

A. Rea Williams, 

Investment Building, 
Washington 5, D. C., 

and 

Frederick L. Wheeler, 

466 Lexington Avenue, 

New York 17, N. Y., 
Attorneys for Appellants. 

Crosby J. Beakes, 

Paul Folger, 

Leo Manville, 

Samuel H. Hellenbrand, 

Of Counsel. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed May 27 1944 

In tlie District Court of the United States 
For the District of Columbia. 

Civil Action No. 24451 

Despatch Shops, Inc., and The New York Central 
Railroad Company, Plaintiff, 


v. 

Railroad Retirement Board, Defendant. 

Petition for Review. 

The plaintiffs, complaining of the defendant, bring this 
petition for review and respectfully allege: 

1. This action arises under the Railroad Unemployment 
Insurance Act (52 Stat. 1094; 45 U. S. Code, Sec. 351 et 
seq.) and is brought pursuant to Section 5(c) (f) of said 
Act as amended by the Act of October 10, 1940 (54 Stat. 
1098, U. S. Code, Sec. 355) to review the final decision of 
the Railroad Retirement Board dated March 7, 1944, in 
Jurisdictional Docket No. 13, approving awards of unem¬ 
ployment insurance benefits paid by said Board to claim¬ 
ants on the basis of service rendered by them as employees 
of Despatch Shops, Inc. Said Company has not complied 
with the provisions of said Act, and denies that it is an em¬ 
ployer as therein defined. The particular issue presented 
for review is the correctness of the decision of the Railroad 
Retirement Board that Despatch Shops, Inc. is an employer 
within the meaning of Section 1(a) of said Act, and that 
individuals engaged in the operations of Despatch Shops, 
Inc. subject to its continuing authority to supervise and di¬ 
rect the manner of rendition of their compensated service 
are employees within the meaning of Section 1(e) of said 
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Act, and that compensated service thus rendered 

2 to Despatch Shops, Inc. is creditable toward benefits 
under said Act. Copies of said decision and the ma¬ 
jority and dissenting opinions are attached hereto and 
marked Exhibit “A.” 

2. Despatch Shops, Inc. (hereinafter referred to as 
Despatch) is a corporation organized and existing under 
the laws of the State of New York. Since December 1, 
1936, Despatch has been engaged in the business of manu¬ 
facturing, rebuilding and repairing railroad freight cars 
at its plant at East Rochester, New York, except that re¬ 
cently Despatch has also been engaged in manufacturing 
military equipment under war contracts. 

3. The New York Central Railroad Company (herein¬ 
after referred to as the Central) is a railroad corporation 
formed pursuant to the laws of the States of New York, 
Pennsylvania, Ohio, Indiana, Illinois and Michigan, and 
is a carrier by railroad subject to Part I of the Interstate 
Commerce Act. The Central owns all the outstanding capi¬ 
tal stock of Despatch. 

4. The Railroad Retirement Board (hereinafter referred 
to as the Board) is an independent agency in the executive 
branch of the United States Government, established by 
the Railroad Retirement Act of 1935 (49 Stat. 970) as 
amended by the Railroad Retirement Act of 1937 (50 Stat. 
314; 45 U. S. Code, Sec. 228j). The Board is authorized 
and empowered to administer the Railroad Unemployment 
Insurance Act (52 Stat. 1107; 45 U. S. Code, Sec. 362). Its 
main office is at No. 844 Rush Street, Chicago, Illinois. 

5. Under date of June 26, 1939, the General Counsel of 
the Board rendered an opinion (General Counsel’s Opinion 
No. 1939 R.R. 54), holding that Despatch -was then and 
since November 23, 1936, had been an employer under the 

Railroad Retirement Act, and on June 27, 1939, by 

3 Board Order No. 39-429, the Board approved and 
adopted said opinion, conclusions and recommenda¬ 


tions. 
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6. Under date of September 6, 1939, Despatch addressed 
a communication to the Board with reference to said opin¬ 
ion and requested a hearing before the Board with oppor¬ 
tunity to present evidence and argument in accordance with 
appropriate procedure in such cases. 

7. Thereupon, by Board Order No. 39-622, dated October 
3, 1939, the Board authorized a hearing to determine th£ 
status under the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act of Despatch and of individ¬ 
uals who have been engaged in the performance of opera¬ 
tions of that company, and directed notice of such hearing 
to be given to Despatch and the Central and other inter¬ 
ested parties, and by said order the Board appointed 
Joseph A. Fanelli to act as Examiner for the Board and 
hold such hearing at Rochester, New York, on October 19, 

i 1939, or other convenient time and place. 

8. The Examiner so appointed held said hearing at Ro¬ 
chester, New York, on October 26, 1939, and after the con¬ 
clusion of said hearing and the submission of briefs by in¬ 
terested parties, the Examiner on or about March 21, 1941, 
filed his report with the Board wherein, among other things, 
he concluded that Despatch has been an employer within 
the meaning of the Railroad Unemployment Insurance Act, 
and that individuals engaged in the operations of Despatch 
have been employees within the meaning of said Act, and 
that compensated service thus rendered to Despatch is 
creditable toward benefits under said Act. 

9. On or about April 20, 1941, Despatch and the Central 
jointly filed with the Board exceptions to the reports of the 
Examiner, and on June 6, 1941, the Board heard oral argu¬ 
ments on such exceptions. Thereafter, under date of 

4 March 7, 1944, the Board by a majority of its mem¬ 
bers (one member dissenting in a separate opinion) 
rendered its final decision which is the subject of review 
herein, holding among other things that Despatch has been 
an employer within the meaning of the Railroad Unemploy¬ 
ment Insurance Act, and that individuals engaged in the 
operations of Despatch have been employees within the 
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meaning of said Act, and that compensated service thus 
rendered to Despatch is creditable toward benefits under 
said Act. 

10. Despatch and the Central were properly interested 
parties duly notified as aforesaid of their right to partici¬ 
pate in the proceedings before the Board, and being ag¬ 
grieved by said determination of the Board here bring their 
petition for review of the final decision of the Board which 
has determined the employer status of Despatch and the 
employee status of individuals engaged in its operations 
with reference to claims for unemployment insurance bene¬ 
fits under the Railroad Unemployment Insurance Act. Be¬ 
fore the filing of this petition all administrative remedies 
open to Despatch and the Central under the Railroad Un¬ 
employment Insurance Act within the Board were availed 
of and exhausted. 

11. The record herein shows the following facts: 

! (a) Despatch was incorporated under.the Stock Corpora- 

1 tion Law of New York by certificate of incorporation filed 
i November 23, 1936, in the office of the Secretary of State 
of New York. Under date of December 1, 1936, Despatch 
acquired the manufacturing plant of Merchants Despatch 
Transportation Company at East Rochester, New York. 
Despatch issued its capital stock consisting of 30,000 shares 
without par value in exchange for said plant. All the out¬ 
standing capital stock of Despatch during most of the 
i period involved herein has been and now is owned by the 
Central. 

5 (b) Since December 1, 1936, Despatch has been en- 

i gaged in the business of constructing, rebuilding and 

! repairing railroad cars and manufacturing car parts at said 
plant, except that recently Despatch has devoted a substan¬ 
tial part of its work to the manufacture of military equip¬ 
ment under war contracts. The plant was originally estab¬ 
lished in or about the year 1871, and since 1912 has been 
operated as a car manufacturing plant, prior to 1936 by 
Merchants Despatch Transportation Company, and there¬ 
after by Despatch, including the war work mentioned. The 
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plant has never been regarded as property owned or used 
for the purposes of a common carrier by railroad. The 
plant property has never been included in the valuation of 
the Central under the Interstate Commerce Act, nor have 
any valuation or other reports ever been made to the Inter¬ 
state Commerce Commission in respect of said plant. 

(c) The plant is located at East Rochester, New York, 
adjacent to the main line of the Central. The plant extends 
over an area of approximately 60 acres of land, with build¬ 
ings, machinery and appliances adapted to the purpose of 
constructing, rebuilding and repairing railroad cars and 
the manufacture of car parts. There is no foundry in the 
plant. The plant facilities include several miles of railroad 
tracks which are used in the operation of the plant and for 
the receipt and delivery of cars at the railroad siding at the 
plant connecting with the main line of the Central. Des¬ 
patch performs with its own locomotive and employees all 
the switching in connection with the movement of cars with¬ 
in the plant and to and from the railroad siding. The loco¬ 
motive of Despatch does not operate upon the main line 
tracks of the Central, and the locomotives of the Central 

do not operate upon the tracks within the plant. Dur- 
6 ing normal operations the plant employs about 1200 

men, and has a capacity for producing about 36 box 
cars or 15 refrigerator cars per day. Immediately west of 
the plant Despatch owns several acres of land with numer¬ 
ous railroad tracks thereon, known as the West Yard, which 
Despatch leases to the Merchants Despatch Transportation 
Corporation, a refrigerator car line company, subsidiary of 
the Central. 

(d) Despatch manufactures all classes of freight cars 
at the plant, such as refrigerator cars, box cars, hopper 
cars, gondola cars, flat cars, but not tank cars. Despatch 
also rebuilds cars and converts cars, both classes of work 
producing substantially new equipment, by repairing the 
trucks and underframes as may be necessary, and rebuild¬ 
ing anew the upper structure of the cars, the rebuilding 
being described as heavy repairs, and the conversion hav- 
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mg reference to a change in the type of car. Despatch does 
not perform any repairs on Central equipment apart from 
such heavy repairs as may be required for the purpose of 
rebuilding or converting cars which are entirely removed 
from service. While a large part of the work of Despatch 
has been performed on contracts with the Central for the 
construction and rebuilding of cars, Despatch has also per¬ 
formed considerable work for other companies under con¬ 
tracts for construction, heavy repairs and car parts. In no 
instance does Despatch perform any work in the nature of 
running repairs or otherwise to cars while they are being 
used in transportation service or in any way connected with 
railroad operations. 

(e) Despatch carries on its manufacturing business at 
East Rochester in all respects as an independent industrial 
enterprise, under the management of its General Manager, 

■whose office is located at the plant and who conducts 
7 the business of the company, supervises the opera¬ 
tion of the plant with the aid of such assistants as 
he may appoint, hires and discharges all persons employed 
at the plant and directs the manner in which their work is 
performed, purchases the materials and supplies required 
in the operation of the plant, negotiates and executes con¬ 
tracts for the construction and rebuilding of railroad cars 
and the manufacture and sale of car parts, and performs 
the usual duties of a chief executive officer responsible for 
the success of the business. 

(f) When Despatch acquired the plant property in 1936 
it employed men in the plant theretofore in the employ of 
Merchants Despatch Transportation Company. The men 
employed upon work in the plant are exclusively the em¬ 
ployees of Despatch, subject to its sole authority to super- 

I vise and direct the manner of rendition of their service. 
They are carried on the payroll of Despatch and are paid 
directly by that company with its own funds. None of the 
men are in the employ of the Central, nor are any of them 
accorded the privileges of railway employees. With possi¬ 
bly few exceptions, the employees of Despatch are not mem- 
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bers of any of the standard railway labor organizations. 
Despatch carries Workmen’s Compensation Insurance, pur¬ 
suant to the laws of the State of New York relating thereto, 
for the protection of its employees, not as a self-insurer 
but under a policy of insurance on which it pays premiums 
to an insurance company. There is group insurance for 
employees in the plant, which is not connected in any way 
with anyj similar insurance among employees of the Cen¬ 
tral. Despatch has paid and is paying taxes under the Fed¬ 
eral Social Security Act and contributions under the New 
York State unemployment insurance law in respect of its 
employees. 

8 (g) Despatch purchases through the usual com¬ 

mercial channels various materials required in the 
construction and rebuilding of cars, such as side frames, 
bolsters, couplers, wheels and miscellaneous castings, also 
steel in the rough which it fabricates in making different 
parts, either as pressings or forgings, also framing lum¬ 
ber, and some decking lumber which it manufactures to 
finished : size, also siding and lining as a finished product 
which iticuts to required length, and all parts of cast steel 
or malleable iron necessary for the process of manufacture 
at its plant. 

(h) The materials purchased by Despatch are shipped 

to it under tariff rates and the freight charges are paid by 

it in the usual manner of anv commercial business. Where 

* 

Despatch receives cars for rebuilding or conversion 
under contract with the Central, that company sometimes 
furnishes extra used parts which may be required for re¬ 
pairing the trucks and underfrallies, and the Central trans¬ 
ports such extra parts deadhead for delivery at the plant, 
and likewise when the scrap metal after dismantling is to 
be returned, Despatch delivers it to the Central at the plant 
for shipment as deadhead freight. This is in accordance 
with usual practice when a railroad company furnishes 
parts to a manufacturer for use in equipment being con¬ 
structed for it, or retains the salvage for equipment being 
rebuilt for it. 
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(i) The construction and rebuilding of cars by Despatch 
is performed under contracts containing substantially the 
same terms and provisions as in commercial transactions 
of similar nature. The companies for which cars are being 
constructed or rebuilt by Despatch maintain inspectors at 
the plant, according to the usual practice at any car manu¬ 
facturing plant, to check the work as performed and see 
that it complies with the contract specifications. Such in¬ 
spectors do not in any way enter into the manage- 

9 ment and operation of the plant or the supervision 
of the work or the direction of the men in the per¬ 
formance of the work. 

(j) When construction or rebuilding is completed under 
contracts, Despatch delivers the cars to the purchaser at 
the railroad siding along the main line of the Central adja¬ 
cent to the plant, where the purchaser usually accepts de¬ 
livery and makes its own arrangements for such transpor¬ 
tation of the cars as may be required, and in case Despatch 
has contracted to deliver the cars at some point beyond its 
plant it ships them out under bill of lading at freight 
charges according to railroad tariff rates. 

(k) Despatch finances the operation of the plant with its 
own funds, and has never received any advance or financial 
assistance from the Central or any other company in con¬ 
nection with contracts for work or otherwise, except that 
Despatch had an advance from the Merchants Despatch 
Transportation Company on account of materials pur¬ 
chased from that company at the time of taking over the 
plant, which advance was later repaid. In connection with 
some contracts for the construction of cars under equip¬ 
ment trusts, Despatch has financed the cost of construction 
by borrowings from banks. 

12. (a) The finding of the Board that “the operations 
of Despatch have always been reasonably directly related, 
functionally and economically, to the performance of the 
transportation obligations of Central and its subsidiaries” 
is not in accordance with the facts, is unsupported by any 
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evidence in the record, is contrary to the evidence in the 
record, and is arbitrary and contrary to law. 

(b) The finding of the Board that “Despatch has always 
operated facilities and performed non-casual service (other 
than trucking service) in connection with the transporta¬ 
tion of property by railroad by Central and its sub- 

10 sidiaries” is not in accordance with the facts, is un¬ 
supported by any evidence in the record, is contrary 
to the evidence in the record, and is arbitrary and contrary 
to law. 

(c) Any other finding of the Board, either directly or 
indirectly, to the effect that Despatch is controlled in its 
management or operations by the Central, or that Despatch 
operates its plant or performs service in connection -with 
the transportation of property by railroad, is not in accord¬ 
ance with the facts, is unsupported by any evidence in the 
record, is contrary to the evidence in the record, and is 
arbitrary and contrary to law. 

(d) The conclusion of the Board that “Despatch has 
always been an ‘employer’ within the meaning of section 
1(a) of . . . the Railroad Unemployment Insurance Act” 
is not in accordance with the facts, is unsupported by any 
evidence in the record, is contrary to the evidence in the 
record, and is arbitrary and contrary to law. 

(e) The conclusion of the Board that “individuals en¬ 
gaged in the operations of Despatch subject to the continu¬ 
ing authority of that company to supervise and direct the 
manner of rendition of their compensated service have 
been ‘employees’ within the meaning of . . . section 1(e) of 
the Railroad Unemployment Insurance Act, and compen¬ 
sated service thus rendered to Despatch at any time subse¬ 
quent to November 22, 1936, is creditable . . . toward bene¬ 
fits under the Railroad Unemployment Insurance Act” is 
not in accordance with the facts, is unsupported by any 
evidence in the record, is contrary to the evidence in the 
record,'and is arbitrary and contrary to law. 
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13. The undisputed facts appearing in the record require 
the finding that Despatch has at no time been engaged in 
the operation of any equipment or facilities or the 
11 performance of any service in connection with the 
transportation of property by railroad, and also re¬ 
quire the conclusion that Despatch is not now and at no 
time has been an employer w’ithin the meaning of Section 
1(a) of the Railroad Unemployment Insurance Act, and 
that individuals engaged in the operations of Despatch are 
not now r and at no time have been employees w’ithin the 
meaning of Section 1(e) of said Act. 

Wherefore, the plaintiffs pray (1) that within such time 
as may be allowed by law’ the defendant be required to cer¬ 
tify and file with this Court a complete transcript of the 
record in this proceeding; and (2) that this Court enter a 
decree reversing the decision of the defendant herein and 
all proceedings taken by the defendant or those under its 
authority contrary to the ruling of this Court; and (3) that 
this Court grant to the plaintiffs such other or further re¬ 
lief as may be just and proper in the premises. 

Dated: May 24, 1944. 

A. REA WILLIAMS, 

Office & P. 0. Address, 

Room S09, Investment Building, 
Washington 5, D. C. 

and 

FREDERICK L. WHEELER, 

Office & P. 0. Address, 

466 Lexington Avenue, 

Borough of Manhattan, 

New York 17, N. Y. 

Attorneys for Plaintiffs . 
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12 Exhibit “A” 

L-44-138 

Approved by B.O. 44-131 
Dated March 7, 1944 

Railroad Retirement Board 
. Jurisdictional Docket No. 13 

'In the Matter of Despatch Shops, Inc. 

« 

Decision of the Boaxd 

This case is before the Board on exceptions, filed jointly 
by The New York Central Railroad Company (herein called 
‘‘Central”) and Despatch Shops, Inc. (herein called “Des¬ 
patch”), to the report of an Examiner concluding that 
Despatch is an “employer” within the meaning of the Rail¬ 
road Re:irement and Railroad Unemployment Insurance 
Acts, an<^ recommending that service rendered to Despatch 
be credited toward annuities under the Railroad Retire¬ 
ment Acts and toward unemployment benefits under the 
Railroad Unemployment Insurance Act. 

Pursuant to authorization by the Board, the Examiner, 
after published notice, held a hearing for the purpose of 
determining the status of Despatch under the above stat¬ 
utes. Appearances were entered severally by counsel rep¬ 
resenting Despatch, Central, the Railway Employees ’ De¬ 
partment of the American Federation of Labor, and System 
Federation No. 103, New’ York Central System and Allied 
Lines. After the hearing, a brief w’as filed by the Railway 
Employees’ Department of the American Federation of 
Labor, and a joint brief was filed by Despatch and Central. 
The labor organization took the position that Despatch is 
an “employer”, w’hile the companies argued that it is not. 
Oral argument before the Examiner wras waived by counsel 
for the various parties. 

The Examiner filed his report in March 1941. Despatch 
and Central jointly filed exceptions thereto with support¬ 
ing written argument, and the employees filed a brief in 
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opposition to the exceptions; thereafter, counsel for the 
several parties appeared and argued orally before the 
Board. 

The Board has paid unemployment insurance benefits 
based in whole or in part on service rendered as employees 
of Despatch. Since the company is not complying with the 
statutes and denies that it is a covered employer, those 
payments are subject to a right of recovery pursu- 
13 ant to section 5(c) of the Railroad Unemployment 
Insurance Act. The decision rendered herein, so far 
as applicable to the Unemployment Insurance Act, is made 
purusuant to section 5(c) of that Act. 

Upon the basis of the entire record in this case, the ex¬ 
ceptions, and all arguments written and oral, we make the 
following findings of fact and conclusions: 

Findings of Fact 

1. Central, at all times during the existence of Despatch, 
has been a carrier by railroad subject to part I of the Inter¬ 
state Commerce Act. 

2. Despatch was incorporated under the laws of the State 
of New York on November 23, 1936. It was organized to 
assume the ownership and operation of the car-building 
and repair shops of the Merchants Despatch Transporta¬ 
tion Company, herein called “the M. D. T. Co.”, as well as 
the ownership of that company’s nearby land, tracks, and 
switches known as the West Yard and Extensions. Its 
organization occurred in the course of a movement to sim¬ 
plify the corporate structure of certain subsidiaries of 
Central. 

3. The certificate of incorporation of Desptch states that 
its purposes are “to manufacture, repair, buy, sell, lease 
and contract to furnish railroad cars, railroad equipment, 
railroad supplies and other vehicles and means of trans¬ 
portation and conveyance of any and all kinds, and to pro¬ 
vide any services or facilities necessary or convenient in 
the maintenance or operation thereof, and to own and make 
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use of such patents, trade-marks, trade names and other 
property as may be incident to said business or of value in 
connection therewith.” A number of incidental purposes, 
such as powers to deal in its own securities and those of 
other corporations, to guarantee obligations, and to hold 
real property, were also stated in the certificate. 

4. The entire authorized capital stock of Despatch, 30,000 
shares without par value, has been owned, at first indi¬ 
rectly but later directly, bv Central. No bonds or pre¬ 
ferred stock by Despatch have been issued or authorized. 

5. The by-laws of Despatch provide that the stockhold¬ 
ers shall elect the directors (who are not required to be 
stockholders), each qualified stockholder being entitled to 
one vote for each share of stock held by him. The directors 
are empowered to control, manage, and direct the corpora¬ 
tion, to appoint certain specified officers and any others 
deemed necessary by them, and to determine the duties and 
responsibilities and fix the compensation of the officers. 

6. Despatch has had at all times seven directors 
14 and from thirteen to fifteen officers. At the time of 
the hearing in this case the following individuals 
were directors of Despatch and officers of Central: 

Despatch Directors Central Position 

M. J. Alger Vice President 

W. F. Place Vice President 

C. J. Beakes General Counsel 

These three individuals were also named as Despatch di¬ 
rectors in the certificate of incorporation. At the time of 
the hearing in this case, the following officers of Despatch 
were officers of Central: 


Despatch Officers 


Central Position 


N. J. Alge*r, President 

C. J. Beakes, General Counsel 

W. C. Wis.hart, Comptroller 


Vice President 
General Counsel 
Vice President 


1 





15 


Despatch Officers 


Central Position 


L. V. Porter, Assistant Comptroller 

F. H. Meeder, Assistant Comptroller 
E. A. Clancy, Assistant Comptroller 

R. P. Ahrens, Treasurer 

G. H. Howe, Assistant Treasurer 

R. H. Mansfield, Assistant Treasurer 

J. M. O’Mahoney, Secretary 
B. F. Sheffer, Assistant Secretary 


Assistant Vice 
President and 
Comptroller 
Assistant 
Comptroller 
Assistant 
Comptroller 
Treasurer 
Assistant 
Treasurer 
Assistant 
Treasurer 
Secretary 
Assistant 
Secretary 


7. None of the Despatch officers who have also been offi¬ 
cers of Central has received any compensation from Des¬ 
patch while occupying the two positions. Central has 
charged Despatch $5,000 per year for the services of Mr. 
Alger, $300 per month with reference to the treasurer’s 
office, $100 a month with reference to the secretary’s office, 
$100 a month with reference to the secretary to the presi¬ 
dent, and $75 a month with reference to the assistant vice 
president and comptroller. 

8. Charles Arthur Becker has been Vice President and 
General Manager of Despatch since January 1, 1939, which 
was shortly after the death of his predecessor. In this 
position he has managed the physical operations at the Des¬ 
patch plant and has had several department heads under 
his jurisdiction. Clerical work in connection with the 
plant’s operations has also been subject to Mr. Becker’s 
authority. He has held no office and received no compensa¬ 
tion from Central while serving as Vice President and Gen¬ 
eral Manager of Despatch. He has, however, been subject 
to the supervision of Mr. Alger, President of Des- 
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15 patch and Vice President of Central, in matters con¬ 
cerning the policy and management of the Despatch 

plant. 

9. The principal office of Despatch, as provided in its 
certificate of incorporation, has been in East Rochester, 
Monroe County, New York, and its stockholders’ meetings 
have been held there. Meetings of the Despatch directors 
have been held at 466 Lexington Avenue, New York, New 
York, where Mr. Alger, its President, has his office as a 
Vice President of Central. No meeting of its directors 
was held to’ consider the action which Despatch took in re¬ 
questing the hearing in the instant case; and the Vice 
President and General Manager of Despatch was not in¬ 
formed of the process by which the decision to request a 
hearing was made. Exhibits 2 and 3 in these proceedings 
were prepared in New York City by employees of Central. 

10. Despatch is, and since the date of its incorporation 
has been, owned and controlled by Central. 

11. The Despatch car-building and repair shops and the 
lands they’occupy, herein referred to collectively as the 
plant, are located at East Rochester, Monroe County, New 
York, along the Central’s main line from New York City 
to Buffalo. The plant is owned directly by Despatch rather 
than Central, and it has never been included as part of the 
physical property of Central for valuation purposes under 
the Interstate Commerce Act; nor have valuation reports 
been made to the Interstate Commerce Commission with 
respect to the plant. 

12. The Despatch plant was originally owned and devel¬ 
oped by a joint stock company known as Merchants 
Despatch Transportation Company, herein called “the 
M. D. T. Joint Stock Co.”, which was organized in 1871. 
Five of the original members of the association were at 
that time directors or officers of the New York Central and 
Hudson River Railroad Company, a predecessor of Cen¬ 
tral. At the time of its formation, a majority of the stock 
of the M. D. T. Joint Stock Co. was acquired by prede- 
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cessors of Central, and, at least since 1906, Central or its 
predecessors have owned all of its stock. During 1908 and 
1909 the M. D. T. Joint Stock Co. enlarged and extended 
its car-repair shops at East Rochester, and installed a steel 
fabricating unit; the plant has been in existence substan¬ 
tially in its present condition since that time. In May 1911, 
the M. D. T. Joint Stock Co. conveyed the plant to the cor¬ 
porate predecessor in title of Despatch, the M. D. T. Co., a 
wholly owned subsidiary of Central and its predecessors. 
Until December 1912, the M. D. T. Joint Stock Co. and the 
M. D. T. Co. conducted the business of a car-supply com¬ 
pany and also operated the plant. After December 1912, 
the M. D. T. Co. engaged exclusively in operating the plant. 
The M. D. T. Joint Stock Co. and the M. D. T. Co. engaged 
in the same types of operations at the plant as have been 
engaged in by Despatch. 

16 13. The plant consists of sixty acres of land on 

which are situated buildings occupying about fifteen 
acres and extensive switching and storage railroad track¬ 
age. It is a complete and integrated unit for the finished 
production of all types of railroad freight cars, except tank 
cars, and is fully equipped for the performance of all types 
of repairs to such freight cars. It is capable of producing 
38 box cars per day, 28 hopper cars, or 15 refrigerator cars. 
The main office building of Despatch is situated at about 
the center of the plant’s southern boundary and immedi¬ 
ately north of Central’s main line. Generally to the east 
of this building are two tracks owned by Despatch on one 
of which inbound materials are received from Central and 
on the other of which outbound shipments or deliveries are 
placed. The other buildings centrally located at the plant, 
such as the steel fabricating unit and the erection shop, 
are equipped for completing the processing of parts and 
the final assembly or repair of cars. The paint shop, in 
which the manufactured or repaired products receive a 
final coat of paint, is immediately adjacent to the above- 
mentioned tracks. The outlying portions of the plant eon- 
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sist of storage buildings and open storage space, buildings 
equipped for the preliminary processing of materials, and 
various storage switching tracks. 

14. Some distance to the west of the plant are located 
the West Yard and Extensions which Despatch owns but 
leases to Merchants Despatch Transportation Corpora¬ 
tion, a subsidiary of Central. The annual rental provided 
for in the lease of this property is approximately $40,000 

15. Despatch pays the workmen in its plant from its own 
funds, and it also pays for its supplies; in like manner, 
Despatch receives and mingles with its funds all payments 
for work performed. Central, its subsidiaries, and other 
companies dealing with Despatch make their payments by 
checks in its favor. In 1937 Despatch paid from its earn¬ 
ings a dividend on its common stock. 

16. Despatch employs from four or five hundred men in 
a poor business year to about a thousand men in a good 
business year, and the ratings of its mechanics are com¬ 
parable to the ratings of mechanics in a railroad car shop. 

17. The work done at the Despatch plant is similar to 
that done at a large railroad shop. In its plant Despatch 
has regularly performed various kinds of freight-car con¬ 
struction, reconstruction, conversion, and heavy and 
medium repairs. It builds refrigerator cars and all classes 
of freight cars, except tank cars. Despatch also manu¬ 
factures miscellaneous car parts of all kinds, except cast¬ 
ings, and it finishes lumber and forges and machines steel 
materials in this process; some car parts are purchased 
from outside sources. Conversion is the changing or con¬ 
verting of a car of one type to another type, and it in¬ 
volves the repair or replacement of many parts, fre- 

17 quently including new’ sides and roofs. Heavy 
repairs, in addition to extensive repair work, may 
include the substantial rebuilding of units such as express 
cars or refrigerator cars. The bulk of Despatch work in 
1939, until the date of the hearing, consisted of conversion 
of cars. 
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18. Cars which are to be repaired, converted, or rebuilt 
by Despatch are placed by Central on the inbound Des¬ 
patch track parallel to Central’s main line, and Despatch 
moves them into and about its plant by its own locomotive 
and switching crew. When ready for delivery the cars are 
placed on its outbound track by Despatch; they are then 
moved by a Central “pick-up” train to an interchange 
point at Rochester. Despatch pays the freight charges on 
materials or parts which are shipped to it without prepay¬ 
ment of freight, and it also pays any freight charges on 
materials which it furnishes at a delivered price. How¬ 
ever, delivery is usually accepted on Central’s side tracks 
at the plant. When Central furnishes any material for its 
own work or w’hen scrap accumulated from its work is re¬ 
turned to Central, the shipments are made without any 
charge. 

19. Central stations an inspector in the Despatch plant 
to see that its work is properly performed. The same indi¬ 
vidual also inspects work done by Despatch for subsidia¬ 
ries of Central, including the following: Indiana Harbor 
Belt Railroad, Merchants Despatch Corp., Northern Re¬ 
frigeration Company, Inc., Pittsburgh and Lake Etrie Rail¬ 
road Co., and Michigan Central Railroad. The inspector 
may designate, pursuant to typical contracts with Des¬ 
patch, any extra repairs which may appear from time to 
time to be required, and Despatch then charges an addi¬ 
tional amount for such work in accordance wdth an agreed 
cost-plus basis. The Railway Express Agency, Inc., for 
which Despatch has done some repair and construction, 
also has an inspector at the plant when work is performed 
for its account to see that its work is properly performed. 

20. Despatch does no advertising, maintains no sales 
force, and does not solicit business, regardless of whether 
or not its plant is operated at or near capacity. For exam¬ 
ple, in 1938, it could have handled more business than it 
had but made no effort to secure it. Although its manager 
has indicated that he would refuse Central business if he 
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could not meet the price or delivery requirements, Des¬ 
patch has never turned down any business from Central 
or a subsidiary of Central, nor has it ever failed to receive 
a contract with Central for work on which it submitted a 
price. All its work is done under contract arrived at by 
the submission of prices upon inquiries from the prospec¬ 
tive customers, except that it has performed certain work 
for the Pittsburgh and Lake Erie Railroad Company under 
contracts secured through formal bids believed to be re¬ 
quired by the terms of the Clayton Act (15 U. S. C. A., sec. 

20). Despatch has submitted no other Clayton Act 
18 bids. Neither Central nor Despatch has ever can¬ 
celled a Central order; Despatch stopped work for a 
time, however, on a large order placed by the Pittsburgh 
and Lake Erie Railroad Company in 1936 or 1937, as busi¬ 
ness conditions became unfavorable and the cars were not 
immediately required. 

21. Despatch finances the purchase of equipment from it 
by Central, and under the typical contracts payments are 
made by Central according to terms agreed upon by the 
president of Central and the president of Despatch, who 
is a vice president of Central. This has been advantageous 
for Central as it has thus been able to secure equipment 
and parts at times when their production in its directly 
owned and, operated railroad shops was necessarily cur¬ 
tailed for operating and financial reasons. 

22. During the period from December 1, 1936, until 
March 30, 1939, Despatch rebuilt or converted 5300 steel 
box cars for Central, rebuilt 2419 steel hopper cars for the 
Pittsburgh and Lake Erie Railroad Company, constructed 
300 refrigerator cars for the Northern Refrigerator Line, 
Inc., constructed 750 refrigerator cars and 4 milk-tank 
trailers and made heavy repairs on 2322 cars for Merchants 
Despatch Transportation Corporation, and made heavy re¬ 
pairs on 276 express cars for the Railway Express Agency, 
Inc. More recently, Despatch has been engaged in con¬ 
structing some new cars for Central, cement hopper cars 
and perforated lining cars. 





21 


23. The predominant part of the Despatch revenues is 
derived from operations which it has classified as repair of 
cars, construction of cars, and miscellaneous. Car repairs 
and construction are almost entirely for the benefit of Cen¬ 
tral and its subsidiaries. The miscellaneous operations, 
including the supply of car parts, include some business 
with independent railroads or other companies, but are 
chiefly for the benefit of Central and its subsidiaries. Des¬ 
patch revenues in recent years, apart from a relatively 
insubstantial rental sum and incidental items such as dis¬ 
counts, have been derived as follows: 

Car Construction Car Repairs Miscellaneous 

* 

1937 $1,351,186.66 $202,904.75 $220,681.43 

1938 153,934.75 179,529.13 134,059.68 

7 months ending 

July 31,1939 355,940.53 101,962.99 66,589.09 

24. The Despatch accounts receivable from Central and 
its subsidiaries as of December 31,1938, and July 31, 

19 1939, and its total accounts receivable as of the same 

dates, were as follows: 


December 31, July 31, 
1938 1939 

Central $ 19,786.18 $ 694,244.75 

Indiana Harbor Belt Railroad 1,387.99 507.07 

Merchants Depatch Transpor¬ 
tation Corp. 101,445.72 188,964.15 

Northern Refrigerator Line, Inc. 9,726.12 4,080.04 

Pittsburgh and Lake Erie Rail¬ 
road Co. 292,752.89 16,711.05 

Michigan Central Railroad 686,485.10 


Total Accounts Receivable from 
Central and Subsidiaries $425,098.90 $1,590,992.16 

Total All Accounts Receivable $497,154.19 $1,621,337.57 
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Thus, over 85 per cent of the Despatch accounts receivable 
as of December 31, 193S, and over 98 per cent as of July 
31, 1939, resulted from operations performed by Despatch 
for Central and its subsidiaries. 

25. The bulk of Despatch business consists of work per¬ 
formed for Central and its subsidiaries. In the past few 
years Despatch has built new cars and car parts and con¬ 
verted cars for Central, and has converted cars for the 
Pittsburgh and Lake Erie Railroad Company and fur¬ 
nished them certain parts. Car parts built for Central are 
shipped to shops of Central where they are installed on 
Central equipment. Despatch has built, converted, and re¬ 
paired cars for Merchants Despatch Transportation Cor¬ 
poration. It has also furnished car parts to certain other 
railroads, including several Central subsidiaries, and has 
supplied some parts, as well as sold scrap materials, to 
certain companies having no special connection with the 
railroad industry. Only a very small part of its business 
is devoted to work for independent railroads or other com¬ 
panies; and this work does not fluctuate as widely as the 
volume of work it does for Central and its subsidiaries. 
And even in part of this outside business, such as the fabri¬ 
cation of parts for the Union Pacific Railroad under Cen¬ 
tral patents, Central has an interest other than its owner¬ 
ship of Despatch stock, in that it receives royalties from 
Union Pacific. 

26. The primary function of Despatch, as of its prede¬ 
cessor, the M. D. T. Co., has been to supply the needs of 
Central and its railroad subsidiaries for equipment, equip¬ 
ment parts, and equipment repairs. With the exception of 
Relatively inconsequential disposition of its products to 
others, its entire output has been supplied to Central and 

its subsidiaries. 

20 27. The operations of Despatch have always been 

reasonably directly related, functionally and eco¬ 
nomically, to the performance of the transportation obliga¬ 
tions of Central and its subsidiaries. 
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28. Despatch has always operated facilities and per¬ 
formed non-casual service (other than trucking service) in 
connection with the transportation of property by railroad 
by Central and its subsidiaries. 

Conclusions 

Applying the established principles of law to the facts in 
this case, it is concluded that: 

1. Despatch has always been an “employer” within the 
meaning of section 1(a) of the Railroad Retirement Act of 
1937 and the Railroad Unemployment Insurance Act, and, 
to the extent applicable, a “carrier” within the meaning 
of section 1(a) of the Railroad Retirement Act of 1935. 

2. Individuals engaged in the operations of Despatch 
subject to the continuing authority of that company to 
supervise and direct the manner of rendition of their com¬ 
pensated service have been “employees” within the mean¬ 
ing of section 1(c) of the Railroad Retirement Act of 1937 
and section 1(e) of the Railroad Unemployment Insurance 
Act, and compensated service thus rendered to Despatch at 
any time subsequent to November 22, 1936, is creditable 
towrard annuities under the Railroad Retirement Act and, 
subject to time and other limitations, toward benefits under 
the Railroad Unemployment Insurance Act. To the extent 
that the conclusion may be applicable, such individuals 
have also been “employees” within the meaning of section 
1(c) of the Railroad Retirement Act of 1935, and their 
compensated service rendered to Despatch is creditable 
toward annuities under that Act. 

Opinion 

While Despatch and Central except to the Examiner’s 
conclusion that Despatch is, within the meaning of the Acts, 
a company owned and controlled by a carrier by railroad, 
they concede that Central owns all the stock of Despatch 
and votes the stock for the election of directors of Des¬ 
patch. In view of these admitted facts and of the further 
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facts that the directors have complete authority to manage 
and control Despatch, and that Despatch and Central have 
always had many directors and officers in common, we 
entertain no doubt, and we think there can be none, that 
Central owns and controls Despatch. 

The companies also except to the Examiner’s conclusion 
that it is a company which performs non-casual ser- 
21 vice in connection with the transportation of passen¬ 
gers or property by railroad, within the meaning of 
the statute. They assert that service in connection with 
transportation is limited to “the physical operation of 
facilities and the handling of shipments in the course of 
transportation.” (Italics supplied.) 

The fallacies which underline this contention are thor¬ 
ough 7 discussed in the Board’s decisions in Lenoir Car 
Works, dated May 6, 1939; B. 0.-39-291, R. R. B. Law 
Bulletin No. 2, p. 323; Union Pacific Coal Company, May 
31, 1940, B r 0.-40-299; and Duquesne Warehouse Company, 
February 11, 1943, B. 0.-43-93. The Board’s interpreta¬ 
tion of the statute is embodied in section 202.07 of its pub¬ 
lished regulations (20 Code Fed. Reg. 856) which section 
became effective June 1,1938 (see 3 F. R. 1478). The estab¬ 
lished principles have been applied in numerous cases, in¬ 
cluding several which, like the instant case, involve con¬ 
struction or repair of equipment or equipment parts. 
Lenoir Car Works, supra; Oneida Machinery Company, 
February 9, 1937, R. R. B. Law Bulletin No. 2, p. 322; 
Southern Pacific Equipment Company, November 22, 1939, 
R. R. B. Law Bulletin No. 2, p. 322; Pacific Coast Engineer¬ 
ing Company, December 2, 1939, id., p. 317; and Gadsden 
Car Works, December 8, 1939, id., p. 309. See also numer¬ 
ous decisions of the Board cited in our opinion in the 
Duquesne Warehouse Company case, supra. 

In the only instance in which a determination of the Rail¬ 
road Retirement Board involving this issue has been liti¬ 
gated to a conclusion, the action of the Board has been 
sustained. Utah Copper Company v. Railroad Retirement 
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Board, 129 F. (2d) 358, certiorari denied, 317 U. S. 687, 
sustaining the determinination of the Railroad Retirement 
Board that a carrier-affiliated copper company was an “ em¬ 
ployer”, pro tanto, by virtue of its operation of shops for 
repair of the railroad’s equipment. The court held that the 
work done by the individuals in the operation of such shops 
was “connected with transportation” of passengers and 
property by railroad, although such work did not consti¬ 
tute railroad transportation or transportation as defined 
in section 1(3) of the Interstate Commerce Act. 1 
22 On the basis of this interpretation, therefore, in 
the determination of the many cases which have 
come before us, we have delimited the scope of carrier-sub¬ 
sidiary coverage and established a workable pattern of in¬ 
clusion and exclusion for determining whether or not such 
companies are within the coverage of the Act. 

The application of the same interpretation by the Bureau 
of Internal Revenue in its administration of the Carriers 
Taxing Act is shown in two published rulings, involving 
the operation of coordinated motor-bus service and the op¬ 
eration of hospital and related service (0. Transportation 
Co., C. T. 12, Cum. Bull. 1938-2, p. 345; M. Hospital Associa- 

1 In the case of Marion H. Allen v. Ocean Steamship Company of Savan¬ 
nah, 123 F. (2d) 469 (C. C. A. 5th), a proceeding under the Carriers Taxing 
Act, it was held that the Ocean Steamship Company is not an “employer” 
within the meaning of that Act on the ground that it is a carrier by water 
and not by rail and that it is a part not of the railroad bnt of the maritime 
industry. As the Board was informed by the Solicitor General of the United 
States, the Government did not request certiorari in this case not because 
of any concurrence on its part in the decision of the case but because the 
peculiar facts in the record before the Circuit Court made it doubtful that a 
decision by the Supreme Court would materially affect the coverage situation 
and, therefore, in the Solicitor’s opinion, the case was not of sufficient im¬ 
portance to justify a petition for writ of certiorari. This decision was fol¬ 
lowed in Baltimore Steam Packet Company v. Magruder, 50 F. Supp. 639 
(D. C D. Md. 1943). (Appeal pending.) To the extent that the opinion in 
the Ocean Steamship Company case may be considered to conflict with the 
established interpretation of the carrier-affiliate coverage provision as that inter¬ 
pretation is applied to other carrier affiliates, the Board has been constrained 
not to consider the opinion as a controlling precedent but rather has continued 
to apply such interpretation as affirmed in the subsequent judicial pronounce¬ 
ment in the Utah Copper Company case, in which case certiorari has been 
denied by the Supreme Court. In any event, the steamship cases could not 
be regarded as controlling here, since they were predicated on the finding by 
the court that the activities of the companies were more closely identified with 
water transportation than with rail transportation. 
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tion, C. T. 16, Cum. Bull. 1939-1, p. 317), and in a number 
of unpublished rulings. Many of the cases decided by the 
Railroad Retirement Board have not also called for deter¬ 
minations by the Commissioner of Internal Revenue since 
the companies, following the Board’s determinations, have 
regularly paid the self-assessing taxes required by the Tax¬ 
ing Act. 

This contemporaneous and continued construction of the 
carrier-affiliate coverage provisions by the Railroad Re¬ 
tirement Board and the Bureau of Internal Revenue has 
received legislative sanction, as is shown at pages 2S and 
29 of our opinion in the Duquesne case, supra. 

Our conclusion that Despatch’s construction of equip¬ 
ment and parts for use by Central, and its repair and con¬ 
version of Central equipment, constitute the operation of 
facilities and the performance of services in connection 
with transportation is supported by analogous deci- 
23 sions of the Interstate Commerce Commission. 

As we have shown in previous opinions (see, for 
example, Duquesne Warehouse Company, supra), “trans¬ 
portation” as used in section 1(a) of the Railroad Retire¬ 
ment and Railroad Unemployment Insurance Acts includes 
“transportation” as defined in section 1(3) of the Inter¬ 
state Commerce Act. It is well settled that transportation 
under the Interstate Commerce Act includes the obligation 
of carrier^ to furnish cars in safe condition and suitable 
repair. Atchison Railway Co. v. United States, 232 U. S. 
199, 214-215; Wabash Sand & Gavel Co. v. V. R. R. Co., 31 
I. C. C. 344, 346; Balfour Guthrie & Co. v. 0. W. R. R. & 
Nav. Co., 21 I. C. C. 539. 2 It follows logically that Des¬ 
patch’s operations in the building and converting of cars 
to be supplied to Central and the manufacture and supply 
of parts necessary in keeping Central’s equipment in re¬ 
pair constitute the performance of a service in connection 
with transportation of property by railroad. Railroads fre- 

2 The carrier's transportation obligation at common law was no different. 
See Railroad Company v. Pratt, 22 Wall. 123, 133-134; 9 American Jurispru¬ 
dence 631-632. 
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quently undertake the manufacture of cars or locomotives. 
See Pennsylvania R. Co., 22 Val. Rep. 1, 99; Philadelphia 
& Reading Rv. Co., 32 Val. Rep. 205, 257; Norfolk & W. Rv. 
Co., 26 Val. Rep. 255, 272; Pullman Co., 36 Val. Rep. 845; 
cf. Texas and Pacific Rv. Co., 29 Val. Rep. 483, 506 (as¬ 
sembling of locomotives in railroad shops); Galveston H. 
& S. A. Ry. Co., 36 Val. Rep. 345, 369 (manufacture of shop 
machinery in railroad shops). Similarly, the manufacture 
of equipment parts is commonly undertaken at the shops 
of various railroads. Findings of Fact 18, 23, and see Con¬ 
struction and Repair of Railway Equipment, Pennsylvania 
R. R., 66 I. C. C. 694; Atlantic Coast Line Railroad Com¬ 
pany, id. 727; New York Central Railroad Company, id. 
732; Central Railroad Company of New Jersey, 89 I. C. C. 
751; Various Railway Companies, 911. C. C. 399; Virginian 
Ry. v. Federation, 300 U. S. 515, 554; Railroad Retirement 
Board v. The Alton Railroad Company, 295 U. S. 330, 388 
(dissenting opinion of Mr. Chief Justice Hughes). 

A railroad is free to manufacture equipment parts in its 
shops if as a matter of business judgment it so desires. 
Norfolk & Western Ry. Co. v. United States, 287 U. S. 134, 
143; Pennsylvania R. Co., 22 Val. Rep. 1, 99; Jacob Sham- 
berg v. Del. Lack. & W. R. R. Co., 4 I. C. C. 630, 660. If a 
railroad obtains such parts from an outside concern when, 
in the judgment of the Interstate Commerce Commission 
in the exercise of its rate-making powers under sections 
15(a) and 19(a) of the Interstate Commerce Act, the parts 
could have been more economically manufactured at a rail¬ 
road’s own shops, the excess expenditure is branded by the 
Interstate Commerce Commission as being “in disregard of 
efficient and economical management, resulting in unreason¬ 
able expenditures, and otherwise contrary to law.” 
24 See Construction and Repair of Railway Equipment, 
66 I. C. C. 694, 732; 93 I. C. C. 646; 104 I. C. C. 352; 
107 I. C. C. 721; cf. Maintenance of Way Expenditures of 
Pittsburgh & Lake Erie Railroad Company, 136 I. C. C. 
527. Indeed, such action by the Interstate Commerce Com¬ 
mission is based not alone upon the ground that a saving 
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might have been effected by the manufacture of parts at 
the railroad shops, but also upon the fact that the saving 
effected could be used to build additional shop facilities in 
order completely to avoid in the future the use of outside 
concerns. Construction and Repair of Railroad Equip¬ 
ment, Central R. R. of X. J., 89 I. C. C. 751, Various Rail¬ 
way Companies, supra. The Construction and Repair of 
Railroad Equipment cases which arose from the investiga¬ 
tion bv the Interstate Commerce Commission into the con- 
•» 

struction and repair of railway equipment covered not only 
the making of running repairs, but also covered heavy re¬ 
pairs, additions and renewals (classified repairs), the man¬ 
ufacture of equipment parts, and the construction of equip¬ 
ment. All were treated alike by the Interstate Commerce 
Commission. 

The strong inference from these cases that the manufac¬ 
ture of equipment and equipment parts is primarily to be 
performed in the railroad shop as a proper part of the rail¬ 
road’s transportation work is confirmed by the decisions 
made by the Interstate Commerce Commission in valuing 
railroad shops engaged in the manufacture of equipment 
or equipment parts. Under the authority conferred by sec¬ 
tion 19a of the Interstate Commerce Act, the Interstate 
Commerce Commission has been extensively engaged in 
valuing the properties of the railroads for rate making, 
recapture, and other purposes. The statute directs the In¬ 
terstate Commerce Commission in such valuation cases to 
distinguish between properties “used by said common car¬ 
rier for its purposes as a common carrier” and “property 
held for purposes other than those of a common carrier.” 
Contrast specifically section 19a(b) first and second, with 
section 19a(b) third, of the Interstate Commerce Act. Thus, 
the Commission values all properties of the railroads but 
separately classifies properties not “used for common-car¬ 
rier purposes”, and those properties do not enter the rate 
base. See N. Y. Central R. Co., 27 Val. Rep. 1, 46. It ap¬ 
pears from sections 1(3) and 15(a) subsection 4 (since re- 


pealed) of the Interstate Commerce Act and from decisions 
of the Commission, that a finding by the Commission that 
property is “used for common-carrier purposes” is the 
equivalent of a finding that the property is used in the ser¬ 
vice of transportation as defined in section 1(3) of the In¬ 
terstate Commerce Act. See Texas Midland Railroad, 75 
I- C. C. 1, 160; New York Central R. Co., 27 Val. Rep. 1, 
43-45; San Pedro, Los Angeles & Salt Lake R. R. Co., 75 
I. C. C. 463, 501-504. And in any event, a railroad’s com¬ 
mon-carrier purpose can only be the purpose of transpor¬ 
tation. In view of the fact that “transportation” as used 
in section 1(a) of the Railroad Retirement Act includes 
“transportation” as defined in section 1(3) of the Inter¬ 
state Commerce Act, the valuation of property by 
25 the Interstate Commerce Commission as property 
“used for common-carrier purposes” or “used in 
the service of transportation” would be a very close sup¬ 
porting analogy for the proposition that work performed 
for a railroad by use of the type of property so valued con¬ 
stitutes * 1 a service in connection with transportation by rail¬ 
road.” 3 We look then to the valuation cases and find first 
a well settled line of cases valuing railroad shops as prop¬ 
erty used in the service of transportation. Central R. Co. 
of N. J., 149 I. C. C. 659, 685; Montana, Wyoming and 
Southern Railroad Company, 135 L C. C. 257, 263; Lehigh 

3 This is not to say that the failure of the Interstate Commerce Commission 
to value as property “used for common-carrier purposes” the property of any 
particular railroad subsidiary is an indication that the work performed by use 
of that property may not be a “service in connection with transportation by 
railroad.” For example, the property of Despatch is not valued to Central as 
property “used for common-carrier purposes.” Indeed, the property of Des¬ 
patch is not valued to Central at all, even as “noncarrier property.” This is 
so for the very simple reason that Central, itself, neither owns nor uses the 
Despatch plant. Central’s only financial interest in Despatch is a 100 per cent 
stock ownership, which gives Central, while corporate identities remain intact, 
neither the ownership nor the use of Despatch’s property. In accordance with 
the Interstate Commerce Commission’s usual rule on stock ownership the stock 
owned by Central in Despatch is valued to Central as noncarrier property-stock 
as distinguished from underlying property is not used in transportation. The 
Kansas City Southern Railway Company, 75 I. C. C. 223, 231; Atchison, To¬ 
peka and Santa Fe By. Co., 127 I. C. C. 1, 59. The relevant cases in valuation, 
then, will be those which value property directly owned and used by a rail¬ 
road for purposes and uses identical to or similar to the purposes and uses 
of the Despatch plant. 
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and New England Railway Company, 35 Val. Rep. 21, 32; 
Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany, 31 Val. Rep. 227, 240. Similarly, shops used for the 
manufacture of new cars or locomotives only for the owning 
railroad system are valued as property used in the service 
of transportation. Philadelphia & Reading Ry. Co., 32 Val. 
Rep. 205, 257-258; Pennsylvania R. Co., 22 Val. Rep. 1, 95; 
cf. Pullman Co., 36 Val. Rep. 845. 

Moreover, it is also well settled that power plants and dis¬ 
tribution systems used only by the owning railroad system 
for motive power and lighting of its trains, shops, and sta¬ 
tions, are properties used in the service of transportation. 
Central R. Co. of N. J., 149 I. C. C. 659, 691; Great North¬ 
ern Ry. Co., 133 I. C. C. 1, 103-104; Norfolk and W. Rv. 
Co., 26 Val. Rep. 255, 270; Carolina, C. & C. Ry., 26 Val. 
Rep. 629, 643. The generation of electricity is no less man¬ 
ufacturing distinct from transportation (transmission) 
than the manufacture of equipment and equipment parts 
is manufacture distinct from transportation. Utah Power 
and Light Co. v. Pfost, 286 U. S. 165. Nor is the manufac¬ 
ture of power to use in making trains move any the more 
related to transportation, than the manufacture of parts 
to use in making trains move and move safely, or the man¬ 
ufacture of cars to use in transporting freight. The 
26 one is no more or less necessary to transportation 
than the other. The railroad need no more manu¬ 
facture its own power than manufacture its own equipment 
or equipment parts. Electric power for moving trains and 
lighting can be and frequently is bought by railroads from 
outside electric utility companies. See, only as examples, 
Pennsylvania R. Co., 22 Val. Rep. 1, 94; Toledo Terminal 
R. Co., 31 Val. Rep. 840, 843. The power plant valuation 
cases, then, support the determination here reached that 
Despatch in supplying its parent system with equipment 
and equipment parts is performing a service in connection 
with Central’s transportation by railroad. By a parity of 
reasoning there may also be cited, as in general support of 
the same determination, valuation decisions which value as 
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properties used in the service of transportation sawmills 
for the manufacturing of ties (Silverton Northern R. R. 
Co., 1211. C. C. 635, 638), chemical plants for the treatment 
of ties (Philadelphia & Reading Ry. Co., 32 Val. Rep. 205, 
238), gravel pits for ballast (Richmond, F. & P. R. Co., 31 
Val. Rep. 227, 250; Excess Income of Richmond, F. & P. R. 
Co., 170 I. C. C. 451, 513), and telephone and telegraph 
systems.to carry railroad communications (Union Pac. R. 
Co.. 44 Val. Rep. 1, 51; Central R. Co. of N. J., 149 I. C. C. 
659, 687; cf. Augusta & Summerville R. R. Co., 121 I. C. C. 
347, 348-349) when such properties are used exclusively or 
at least predominantly by the owning railroad system for 
its railroad transportation needs. 

Further assistance in determining the type of question 
here presented may be found in Virginian Ry. v. Federa¬ 
tion, supra. The facts there passed on are substantially 
the same as those present here. In the Virginian case, the 
Supreme Court determined that the Virginian Railway’s 
“back shop” employees were engaged in work so 
27 closely related to the interstate activities of the Rail¬ 
way as to warrant the application of the Railway 
Labor Act. Interstate commerce generallv mav be a 
broader concept than transportation. But the interstate 
commerce of a railroad is primarily, if not entirely, trans¬ 
portation. The Court unanimously found that the “back 
shop” operations are so directly related to the interstate 
activities carried on bv the Virginian “that thev are to be 
regarded as a part of them.” 

The Court describes the activities of the “back shop” 
employees and states its ruling as follows (p. 554-556): 

“But petitioner insists that the Act as applied to ‘back 
shop’ employees is not within the commerce power since 
their duties have no direct relation to interstate transpor¬ 
tation. Of the 824 employees in the six shop crafts eligible 
to vote for a choice of representatives, 322 work in peti¬ 
tioner’s ‘back shops’ at Princeton, West Virginia. They 
are engaged in making classified repairs , which consist of 
heavy repairs on locomotives and cars withdrawn from ser- 
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vice for that purpose for long periods (an average of 105 
days for locomotives and 109 days for cars). The repair 
work is upon the equipment used by petitioner in its trans¬ 
portation service, 97 percent of which is interstate * * 
When not engaged in repair work, the back-shop employees 
perform ‘store order work,’ the manufacture of material 
such as rivets and repair parts, to be placed in railroad 
stores for use at the Princeton shop and other points on 
the line. 

“The activities in which these employees are engaged 
have such a relation to the other confessedly interstate ac¬ 
tivities of the petitioner that they are to be regarded as a 
part of them. All taken together fall within the power of 
Congress over interstate commerce.” (Italics supplied.) 

The Supreme Court’s description of the work of the Vir¬ 
ginian’s “back shop” employees very closely parallels the 
activities of the Despatch shop. The Despatch employees, 
just like the Virginian employees, do heavy repair work 
and manufacture equipment parts. The Court in the Vir¬ 
ginian case clearly draws no distinction between the heavy 
repairs and manufacture of parts. Nor can any distinc¬ 
tion be drawn logically between the manufacture of parts 
and the manufacture or conversion of cars. 

28 To any suggestion that Despatch, in manufactur¬ 
ing equipment and parts, in converting cars, and in 
performing heavy repairs, cannot be performing a service 
in connection with railroad transportation because Central 
tauld buy the parts and cars from the general commercial 
trade, and could turn over the repair and conversion work 
to independent contractors, the same answer may be given, 
mutatis mutandis, as the Court gave in the Virginian case: 

“It is no answer, as petitioner suggests, that it could 
close its back shop and turn over the repair work to inde¬ 
pendent contractors. Whether the railroad should do its 
repair work in its own shops, or in those of another, is a 
question of railroad management. It is petitioner’s deter¬ 
mination to make its own repairs which has brought its re- 
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lations with shop employees within the purview of the Rail¬ 
way Labor Act. It is the nature of the work done and its 
relation to interstate transportation which afford adequate 
basis for the exercise of the regulatory power of Congress.” 
(Italics supplied.) 

It cannot be contended that the Virginian case is inappli¬ 
cable here merely because the Virginian case deals with fed¬ 
eral power whereas we are concerned here with the appli¬ 
cation of statutory terms. The exercise of federal power 
involved in the Virginian case was sustained on the ground 
that the activities of the backshop employees were so di¬ 
rectly related to interstate transportation that a stoppage 
of those activities would seriously hinder and cripple that 
interstate transportation. The same ground is equally ap¬ 
plicable here and points the necessity to Central railroad 
transportation of the continuance of Despatch activities. 
We are comparing here Virginian back shops and Despatch 
on the relation of their activities to railroad transporta¬ 
tion; and on that point there is no substantial distinction 
between the Virginian case and the case here. 

It follow’s that Despatch operates shop facilities and per¬ 
forms a service in connection with Central’s transporta¬ 
tion of property by railroad. 

MURRAY W. LATIMER, Chairman 
LEE M. EDDY, Member 

29 Railroad Retirement Board 

Jurisdictional Docket No. 13 

In the Matter of Despatch Shops, Inc. 

F. C. Squire, Member, Dissenting 

I am unable to agree with the conclusion reached by the 
majority. In my judgment, the facts as found by the Ex¬ 
aminer and adopted by the Board do not warrant the con¬ 
clusion that the activities of Despatch Shops, Inc., have that 
connection with transportation which is necessary to bring 
it within the definition of an employer as contained in the 
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Railroad Retirement and Railroad Unemployment Insur¬ 
ance Acts. 

To my mind, the words, “in connection with the trans¬ 
portation of passengers or property by railroad,” as used 
in both Acts, refer to a more direct and immediate connec¬ 
tion with such transportation than the building of a new 
railroad car or the rebuilding of an old car that has been 
completely withdrawn from transportation service. I think 
my view is borne out by the ordinarily accepted meaning 
of the woi;ds themselves, by the context in which they ap¬ 
pear, and by the legislative history of the provision in 
question. 

In its most commonly understood meaning, the phrase 
“in connection with” refers to a causal or otherwise inti¬ 
mate relationship; a having to do with in a direct, practical 
and active wav. I think the context in which the 

m 

30 phrase is used in the Acts indicates quite clearily 
that it was intended in that ordinarily accepted sense. 
In defining the condition under which a carrier-controlled, 
non-carrier company is to be regarded as an employer, 
the Act does not stop with the specification of any such 
company “which operates any equipment or facility, or 
performs any service (with the noted exceptions) in connec¬ 
tion with the transportation of passengers or property by 
railroad,’’ but goes on to say, “or (in connection with) 
the receipt, delivery, elevation,, transfer in transit, refrig¬ 
eration or icing, storage, or handling of property trans¬ 
ported by railroad.” I regard that enlargement of the 
definition as of controlling significance. 

I understand it to be an established rule of statutory con¬ 
struction as laid down by the courts that in reaching an 
interpretation of a statute every effort is to be made to 
give some effect to all the language used therein; that it is 
not to be assumed that Congress has made use in any of 
its enactments of language that is either meaningless or 
superfluous. Now, it seems to me that if we give any effect 
at all to that added description to which I have called at¬ 
tention, we must reach the conclusion, not only that the 



35 


word “transportation” is used in this Act in its strict, nar¬ 
row sense of an actual carriage of persons or property and 
not in the broad way in which it is defined in section 1 of 
the Interstate Commerce Act; but a - >50 that the phrase “in 
connection with the transportation of passengers or prop¬ 
erty by railroad” means, having to do directly with such 
transportation. Not to give that effect to this clause is to 
ignore it altogether. Obviously, Congress would not have 
gone to the trouble of specifying all these services inci¬ 
dental to transportation if it had intended that the word 
“transportation” alone should be taken as being 
31 sufficiently broad to include them. Just as obviously, 
the phrase, “in connection with the transportation 
of passengers or property by railroad,” cannot be taken 
as referring to a connection so remote as that of building 
or rebuilding cars, when it is clear that the framers of the 
Act did not regard it as broad enough to include even ser¬ 
vices in connection with the receipt or delivery of a ship¬ 
ment, or in connection with its transfer or icing while in 
actual transit. 

The legislative history fully supports the conclusion 
which I insist is to be drawn from the face of the statutes 
themselves. It shows that the only carrier-controlled com¬ 
panies which Congress had any intention of bringing under 
these Acts as employers were companies which, while not 
themselves carriers, are nevertheless engaged in the fur¬ 
nishing or operation of facilities that constitute an essen¬ 
tial and integral part of the going railroad transportation 
plant, e. g., car rental companies (as distinguished from 
car manufacturing companies), bridge companies, car-ferry 
companies, Union Station companies, wharf companies, and 
the like, or are engaged in furnishing services directly in¬ 
cident to rail transportation such as companies operating 
elevators, coal or ore docks, etc., companies furnishing pro¬ 
tection against heat or cold to shipments in transit, com¬ 
panies doing ordinary repair or maintenance work on rail¬ 
road equipment or structures, and the like. 
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As is well known, the entire provision here under consid¬ 
eration was taken from section 1 of the Railway Labor Act. 
The present language of that section resulted from amend¬ 
ments made thereto in 1934. During the hearings before 
the Senate Committee on Interstate Commerce on 
32 the bill which contained those amendments, Commis¬ 
sioner Eastman testified with respect to the proposed 
coverage, saying that the intention of the bill was 

* ‘ to bring within the scope of the act operations which form 
an integral part of railroad transportation, but which are 
performed by companies which* are not now subject to the 
Railway Labor Act. The most important illustration is 
found in the refrigerator-car companies which own refrig¬ 
erator cars operated by the railroads and perform certain 
functions connected with refrigeration service. Another 
illustration is found in the companies to which railroads 
have on occasion contracted out their maintenance work on 
equipment and even on way and structures. The thought 
is that concerns which function in this way as an integral 
part of the railroad transportation system should be sub¬ 
ject to the same duties and obligations with respect to labor 
controversies as the railroads themselves and as the express 
and sleeping-car companies.” (Hearings on S. 3266, 73d 
Cong. p. 10). 

Later on in his testimony, Mr. Eastman again referred 
to the coverage of the bill, stating 

“I am inclined to believe that for the present it would be 
well not to go beyond carriers and their subsidiaries en¬ 
gaged in interstate transportation.” (p. 145). 

In testifying -with respect to the same matter before the 
House Committee, Mr. Eastman stated 

“Now, after the discussion of that matter before the 
Senate Committee, it seemed to me that a satisfactory com- 
promise would be to limit the definition to railroads or simi¬ 
lar companies and the subsidiaries which they control which 
are engaged in transportation service recognized by the In- 
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terstate Commerce Act.” (Hearings on H. R. 7650, 73d 
Cong. p. 18). 

The present Railroad Retirement Act resulted from a 
bill, the terms of which had been agreed upon by the rail¬ 
roads and the railway labor organizations. In testi- 
33 fying before the House Committee on Interstate and 
Foreign Commerce in support of the bill as so agreed 
upon, Mr. George M. Harrison, who was then Chairman of 
the Railway Labor Executives Association, testified with 
respect to the definition of “employer” contained in the 
first Section thereof, as follows: 

“Now the employers defined in section 1 are express com¬ 
panies, sleeping-car companies, or carriers by railroad that 
are subject to part 1 of the Interstate Commerce Act, and 
in addition thereto it is proposed to include as employers 
any company which may be directly or indirectly owned or 
controlled by the express company, the sleeping-car com¬ 
pany, or railway company, or under common control by one 
or more of such railroad companies, when those companies 
are engaged in the business of transporting passengers or 
property for the railroad, or other service that is a part of 
railway transportation, such as grain elevators, private car 
lines, refrigerator car companies, or other individual or 
body, judicial or otherwise, when in the possession of the 
property or operating all or any part of the business of 
these previously identified employers which are, express 
companies, sleeping-car companies, or carriers by rail¬ 
road.” (Hearings on H. R. 6956, 75th Cong. p. 17). 

So it seems to me to be a necessary conclusion from the 
legislative history of the provisions in question, as well as 
from the language of the provision itself, that it was not 
the intent of Congress that it should have the broad appli¬ 
cation which the Board has given it. Of course, we are con¬ 
cerned here only with what Congress had actually done and 
not with what it might have had authority under the Con¬ 
stitution to do had it seen fit. The authority of the Board 
is confined to the administration of the statutes as written. 
It has no authority to amend them. 
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The opinion of the majority cites the decision of the Su¬ 
preme Court in the Virginian case, 300 U. S. 515. In my 
judgment, that decision instead of supporting the conclu¬ 
sion of the majority herein, points directly the other 

34 way. The situation in that case was exactly the op¬ 
posite of that presented here. There the question 

was whether the coverage provision of the Railway Labor 
Act, which by its language was broad enough to include the 
employes involved, should be so narrowed by interpretation 
as to exclude them. Here the question is whether the defini¬ 
tion of an employer contained in the two Acts with which 
we are now concerned, the language of winch is not suffi¬ 
ciently broad to include the company involved, should be so 
broadened by interpretation as to include it. The principle 
underlying the decision of the Supreme Court in that case 
is nevertheless controlling here. That principle is that 
where the language of an Act makes clear the legislative 
intent with respect to its application, no court or adminis¬ 
trative body has any right, under the guise of interpreta¬ 
tion, either to narrow’ or broaden that application. 

Some of the numbered Findings of Fact omit some infor¬ 
mation or qualifications that should be included. 

F. C. SQUIRE, Member 

March 17, 1944 

• ••••••••• 

35 Filed Jul 28 1944 

Answer. 

Comes now* the defendant, the Railroad Retirement 
Board, and for answer to the petition for review respect¬ 
fully show’s to the Court: 

1. Defendant admits the allegations in paragraphs num¬ 
bered 1, 4, 5, 6, 7, 8, 9 and 10 of the petition. 

2 . The allegations contained in paragraphs numbered 2 
and 3 of the petition are made independently of, and with¬ 
out specific reference to, the record which was before the 
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defendant Board when it made its decision of which plain¬ 
tiffs are here complaining, and, therefore, such allegations 
are irrelevant and immaterial and require no answer for 
the reason that this proceeding is not a de novo proceed¬ 
ing, but merely one for review of the decision of the defen¬ 
dant Board, under Section 5(c) (f) of the Railroad Unem¬ 
ployment Insurance Act, and in such a proceeding the court 
considers only the evidence in the record before the defen¬ 
dant Board, a certified transcript of which has been filed 
with this Court. For the information of the Court, how¬ 
ever, defendant denies such allegations, except insofar as 
they are in accord with the findings of fact made by the 
defendant Board in its decision. 

3. Defendant denies the allegations contained in para¬ 
graph numbered 11 of the petition, except insofar as they 
are in accord with the findings of fact made by the defendant 
Board in its decision. 

4. The statements contained in paragraph numbered 12 
of the petition are conclusions of law and require no an¬ 
swer, but, nevertheless, defendant denies the same. 

36 5. The allegations contained in paragraph num¬ 

bered 13 of the petition are conclusions of law and 
require no answer, but defendant, nevertheless, denies the 
same. Defendant avers that the defendant Board’s findings 
that Despatch Shops, Inc. is, and since the date of its in¬ 
corporation has been, owned and controlled by The New 
York Central Railroad Company and has always operated 
facilities and performed noncasual service (other than 
trucking service) in connection with the transportation of 
property by railroad by The New York Central Railroad 
Company and its subsidiaries, and that, therefore, Despatch 
Shops, Inc. has always been an “employer” within the 
meaning of Section 1(a) of the Railroad Unemployment In¬ 
surance Act, are reasonable and are supported by substan¬ 
tial evidence appearing in the record before the defendant 
Board. 
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Wherefore, the defendant Board prays that the petition 
be dismissed and the said decision of the defendant Board 
be sustained. 


JOSEPH H. FREEHILL 
Attorney for Defendant 
Railroad Retirement Board 
844 Rush Street 
Chicago, Illinois 
910 17th St., N. W. 
Washington, D. C. 

July 26, 1944 


37 . Filed Oct 5 1944 

Answer of Intervening Defendants, Railway Employees De¬ 
partment of the American Federation of Labor and 
System Federation No. 103 of the Railway Employees 
Department of the American Federation of Labor. 

Come now the Intervening Defendants and for answer 
to the petition for review say that: 

— 1 — 

They admit the allegations contained in paragraphs num¬ 
bered 1, 3, 4, 5, 6, 7, 8, 9, and 10, in the petition. 

— 2 — 

' In respect to paragraph two of the petition, the inter- 
tenors have no knowledge as to the truth or falsity of the 
allegation contained herein to the effect that plaintiff, Des¬ 
patch Shops, Inc., has been engaged in manufacturing 
military equipment, and hence deny the same for want of 
such knowledge. The remaining allegations of paragraph 
2 of the petition are admitted. 

— 3 — 

The allegations of paragraph 11 of the petition are de¬ 
nied except insofar as such allegations are in accord with 
the findings of fact made by the Railroad Retirement Board 
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in the course of the decision referred to in the petition. To 
the extent that such allegations are in accord with said 
findings, they are admitted. 

—L— 

The allegations of paragraphs 12 and 13 of the 

38 petition are denied. 

Wherefore, having fully answered the allegations 
of the petition filed by the plaintiffs, these intervening de¬ 
fendants pray that the said petition be denied and dismissed 
at the plaintiffs’ cost. 

EDWARD C. KRIZ, 

1416 F Street, N. W. 
Washington, D. C. 

FRANK L. MULHOLLAND, 
1041 Nicholas Building, 
Toledo, Ohio. 

CLARENCE M. MULHOLLAND, 
1041 Nicholas Building, 
Toledo, Ohio. 

WILLARD H. McEWEN, 

1041 Nicholas Building, 
Toledo, Ohio. 

Attorneys for Intervenor-Defendants. 

39 Filed Mar 19 1945 
Judgment Dismissing Complaint. 

This cause coming on to be heard at this term of Court 
on the complaint heretofore filed herein, the record of the 
proceedings before the defendant, Railroad Retirement 
Board, the answer of said defendant and of intervening 
defendants, the Railway Employees Department of the 
American Federation of Labor, et al., and having been duly 
argued by counsel for the plaintiffs, defendant, and inter- 
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vening defendants, and having been duly considered by the 
Court, and the Court finding that the decision of the defen¬ 
dant, Railroad Retirement Board, was made after a full 
and fair hearing, and was based upon a reasonable appli¬ 
cation of the law and upon substantial evidence appearing 
in the record before said defendant, it is, by the Court, this 
19th day of March, 1945: 

Adjudged, Ordered, and Decreed: That the Complaint 
be, and the same is hereby dismissed. 

1 DANIEL W. O’DONOGHUE 

Justice 

*••••••••• 

49 Filed Jul 25 1945 

Order. 

On consideration of motion of counsel filed herein on the 
25th day of July, 1945, it is by the Court: 

Ordered that the original exhibits described in counsel’s 
designations of record in the above proceeding shall be sent 
to the Clerk of the United States Circuit Court of Appeals 
in lieu of.copies of said documents. 

DAVID A. PINE 

Justice 

m • # • • • # • • # 

II. 

TESTIMONY AND PROCEEDINGS. 
Proceedings. 

55 Examiner Fanelli: The hearing will come to order. 

This hearing is held in accordance with Order No. 
39-622 of the Railroad Retirement Board. That order will 
be made a part of the record. I think all parties in the case 
have a copy of it and I do not think it will be necessary 
to read it unless counsel desire it. 

Is Despatch Shops, Incorporated, represented? 
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Mr. Handy: Yes, Mr. 0. C. Handy, 466 Lexington Avenue, 
New York City, representing Despatch Shops. Incorpo¬ 
rated. 

Examiner Fanelli: Is the New York Central Railroad 
Company represented? 

Mr. Handy: Mr. Leo Manville, same address. 

Examiner Fanelli: Is the Railway Employees Depart¬ 
ment of the American Federation of Labor represented? 

Mr. Mulholland: C. M. Mulholland, 1040 Nicholas Build¬ 
ing, Toledo, Ohio. 

Examiner Fanelli: Is System Federation No. 103, New 
York Central System and Allied Lines, represented? 

Mr. Rieber: Represented by John Rieber, Secretary- 
Treasurer, 419 East 157th Street, New York City. 

Examiner Fanelli: Is the Commissioner of Internal Rev¬ 
enue represented? 

(No response) 

Are there any representatives of Government agencies 
present who desire to make an appearance? 

(No response) 

Are there any representatives of any labor organizations 
who have not already entered an appearance who desire to 
enter one ? 

(No response) 

Is there anyone else who desires to make an appearance? 

(No response) 

I want also at this time to make part of the record cer¬ 
tain formal documents. Two of them are just notices of 
this hearing which were published in the Federal Register, 
one noting it for the original date, the other noting a post¬ 
ponement. 

56 Also, to indicate the reason for the hearing and 
upon whose request, I want to make part of this 
record this letter signed by Mr. E. A. Clancy and Mr. 
Handy, dated September 6, 1939, addressed to the Honora¬ 
ble Murray W. Latimer, Chairman: 




44 


“We have a copy of the opinion rendered to the "Railroad 
Retirement Board by its General Counsel, Mr. Lester P. 
Schoene, under date of June 26, 1939, to the effect that 
Despatch Shops, Inc. is an ‘employer’ within the meaning 
of the Railroad Retirement Act of 1937 and that its prede¬ 
cessor in title, Merchants Despatch Transportation Com¬ 
pany, was likewise such an employer, and we understand 
from your letter of July 6, 1939, addressed to Mr. E. A. 
Clancy, Assistant Comptroller, that the recommendations 
made in such opinion have been approved by the Board. 

“We hereby take issue with such opinion and the ap¬ 
proval thereof by the Board as erroneous and without 
basis of support either in law or fact, and we respectfully 
request a hearing before the Board at which the Despatch 
Shops, Inc. may have an opportunity to present evidence 
and argument with respect to the subject matter of such 
opinion in accordance with the appropriate procedure in 
such cases. 

“Without limiting the scope of the proofs which we may 
at the hearing present in opposition to the correctness of 
such opinion and approval, we submit the following as 
among the reasons why such ruling is in error: 

“1. That Despatch Shops, Inc. does not operate any 
equipment or facility or perform any service in connection 
with the transportation of passengers or property by rail¬ 
road or the receipt, delivery, elevation, transfer in transit, 
refrigeration or icing, storing or handling of property 
transported by railroad; 

“2. That the Railroad Retirement Act in its context, pur¬ 
pose and legislative history was intended to have applica¬ 
tion only to companies and their employees engaged in per¬ 
forming a .service in connection with the transportation of 
passengers or property by railroad and that neither Des¬ 
patch Shops, Inc. nor its employees are within either the 
wording or the intent of such Act; 

“3. That Despatch Shops, Inc. is engaged in the business 
of operatihg a single manufacturing plant at East Roches- 
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ter, New York, for the construction and reconstruction of 
refrigerator, express and other railway cars, and that such 
business is carried on by it in competition with others en¬ 
gaged in a like business and operating plants of a like na¬ 
ture; that there is nothing in the business carried on by 
Despatch Shops, Inc. or in the manner in which such busi¬ 
ness is carried on or in the equipment of its plant that con¬ 
stitutes its business as a service performed in connection 
with the transportation of passengers or property or that 
distinguishes its operations from that of any of the other 
manufacturing companies engaged in the business of con¬ 
structing or reconstructing refrigerator, express or other 
railway cars; 

“4. That the inclusion of Despatch Shops, Inc. as an ‘em¬ 
ployer’ within the provisions of the Railroad Retirement 
Act solely by reason of the ownership of its stock by a car¬ 
rier is contrary to the purport and intent of such Act and 
would be an arbitrary, unlawful and discriminatory classi¬ 
fication, and the Act, as so construed, would be beyond the 
legislative authority vested in Congress under the Consti¬ 
tution of the United States and would be violative of such 
Constitution and would deprive Despatch Shops, Inc. of 
its property without due process of law; 

“5. That any classification of manufacturing companies 
constructing and reconstructing refrigerator, express or 
other railway cars is arbitrary, unlawful and discrimina¬ 
tory, which includes certain companies, carrier con- 
57 trolled, constructing and reconstructing such cars 
and excludes other like companies, not carrier con¬ 
trolled, constructing and reconstructing such cars; 

“6 That the employees of a manufacturing company en¬ 
gaged in the work of constructing or reconstructing refrig¬ 
erator, express or other railway cars are not thereby em¬ 
ployed in connection with the transportation of passengers 
or property by railroad and that Despatch Shops, Inc. and 
the employees of Despatch Shops, Inc. cannot lawfully be 
classified by any authority, in view of the Constitution of 
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the United States, as within the provisions of the Railroad 
Retirement Act; and 

“7. That the construction or reconstruction of refrigera¬ 
tor, express or other railway cars is not a service performed 
in connection -with the transportation of passengers or prop- 
ertv bv railroad and that anv cars so constructed or recon- 
structed do not serve any function in connection with the 
transportation of passengers or property, until actually 
placed in use by the carrier to which such cars may be sold 
or furnished. 

“In view of the above, as well as other reasons equally 
pertinent that may be advanced, Despatch Shops, Inc. re¬ 
quests that the subject matter of the opinion of the General 
Counsel of the Board above referred to be given further 
consideration by the Board, after a full hearing and review 
of all the facts relating to the status of Despatch Shops, Inc. 
and its employees and we ask that you arrange for such 
hearing at which all relevant facts may be submitted.” 

Also, in connection with the relationship, if any, between 
this hearing and the coal hearing, a letter signed by Mr. 
Clancy and Mr. Handy and addressed to the Honorable 
Murray W. Latimer, Chairman, dated September 2, 1939. 

Mr. Handy: What is the purpose of that, Mr. Examiner? 

Examiner Fanelli: As I understand it, I would be bound 
by any order in the coal company hearing if the issues are 
the same. I have not gone into that question but I think 
it would be helpful to the Examiner in that connection to 
have this letter, which at least indicates your position in the 
matter. That would be about the only purpose, as I see it. 

Mr. Handy: That is the letter addressed to the Board 
asking for. a formal hearing in connection with the nine 
coal companies, among which was the Clearfield Bituminous 
Coal Corporation? 

Examiner Fanelli: Yes, that is right, letter addressed 
to the Honorable Murray W. Latimer, Chairman, dated 
September 2, 1939: 
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“We have a copy of the opinion rendered to the Railroad 
Retirement Board by its General Counsel, Mr. Lester P. 
Schoene, under date of July 24, 1939, Opinion No. 1939 
R. R. 76, to the effect that Clearfield Bituminous Coal Cor¬ 
poration (among other coal mining companies) is an ‘em¬ 
ployer’ within the meaning of the Railroad Retirement Act 
of 1937 and the Railroad Unemployment Insurance Act, 
and we understand from your letter of August 11, 1939, ad¬ 
dressed to Mr. F. E. Williamson, President, that the recom¬ 
mendations made in such opinion have been approved by the 
Board. 

“We hereby take issue with such opinion and the ap¬ 
proval thereof by the Board, insofar as applicable to the 
Clearfield Bituminous Coal Corporation, as erroneous and 
without basis of support either in law or fact, and 
58 we respectfully request a hearing before the Board 
at which the Clearfield Bituminous Coal Corporation 
may have an opportunity to present evidence and argu¬ 
ment in respect of the subject-matter of such opinion in 
accordance with the appropriate procedure in such cases. 

“Without limiting the scope of the proofs which we may 
at the hearing present in opposition to the correctness of 
such opinion and approval, we submit the following as 
among the reasons why such ruling is in error: 

“1. That Clearfield Bituminous Coal Corporation does 
not operate any equipment or facility or perform any ser¬ 
vice in connection with the transportation of passengers or 
property by railroad or the receipt, delivery, elevation, 
transfer in transit, refrigeration or icing, storing or han¬ 
dling of property transported by railroad. 

“2. That the Railroad Retirement Act and Railroad Un¬ 
employment Insurance Act in their context, purpose and 
legislative history were intended to have application only 
to companies and their employees engaged in performing 
a service in connection with the transportation of passen¬ 
gers or property by railroad, and that neither the Clear- 
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field Bituminous Coal Corporation nor its employees are 
within either the wording or the intent of such Acts. 

“3. That Clearfield Bituminous Coal Corporation is en¬ 
gaged in the business of operating coal mines in the Clear¬ 
field District of Pennsylvania at which it mines and pro¬ 
duces bituminous coal, which coal is supplied to The New 
York Central Railroad Company and used by it for locomo¬ 
tive fuel supply purposes, along with other coal produced 
and supplied by other coal mining companies, and there is 
nothing in the business carried on by Clearfield Bituminous 
Coal Corporation or in the manner in which such business is 
carried on or in the equipment of the mines of the Clearfield 
Bituminous Coal Corporation that constitutes its mining 
operations as a service performed in connection with trans¬ 
portation, or that distinguishes its operations from that 
of any of the other coal mining companies engaged in the 
production and supply of bituminous coal for locomotive 
fuel supply to railroad companies or for locomotive fuel 
supply to railroad companies and for other commercial 
purposes. 

“4. That the inclusion of the Clearfield Bituminous Coal 
Corporation as an ‘employer’ within the provisions of the 
Railroad Retirement Act and the Railroad Unemployment 
Insurance Act solely by reason of the ownership of its 
stock by a carrier, is contrary to the purport and intent of 
such Acts and would be an arbitrary, unreasonable and dis¬ 
criminatory classification, and the Acts as so construed 
would be beyond the legislative authority vested in Con¬ 
gress under the Constitution of the United States and 
would be violative of such Constitution and deprive the 
Clearfield Bituminous Coal Corporation of its property 
without due process of law. 

“5. That any classification of coal mining companies pro¬ 
ducing and supplying coal to carriers by railroad is arbi¬ 
trary, unreasonable and discriminatory which includes cer¬ 
tain companies, carrier controlled, producing and supply¬ 
ing such coal and excludes other like companies, not carrier 
controlled, producing and supplying such coal. 

r 
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“6. That the employees of a coal mining company en¬ 
gaged in the work of operating coal mines for the produc¬ 
tion and supply of coal to one or more carriers by railroad 
are not thereby employed in connection with the transporta¬ 
tion of passengers or property by railroad, and that the 
Clearfield Bituminous Coal Corporation and the employees 
of Clearfield Bituminous Coal Corporation cannot lawfully 
be classified by any authority in view of the Constitution of 
the United States as within the provisions of the Railroad 
Retirement Act or the Railroad Unemployment Insurance 
Act. 

“7. That the mining of coal is not a service performed 
in connection with the transportation of passengers 
59 or property by railroad, and that coal mined and 
supplied to a carrier does not serve any function in 
connection with transportation until placed in use as loco¬ 
motive fuel by the carrier operating the railroad. 

‘‘In view of the above, as well as other reasons equally 
pertinent that may be advanced, the Clearfield Bituminous 
Coal Corporation requests that the subject-matter of the 
opinion of the General Counsel of the Board above referred 
to be given further consideration by the Board, after a full 
hearing and review of all the facts relating to the status 
of Clearfield Bituminous Coal Corporation and its em¬ 
ployees, and we ask that you arrange for such hearing at 
which all relevant facts may be submitted.” 

Examiner Fanelli: It is the usual procedure in these 
hearings for the employer to proceed first, with the under¬ 
standing that that does not indicate one way or the other 
upon whom the burden of proof may lie. We seldom find it 
necessary to rule upon that point. Are you ready to pro¬ 
ceed? 

Mr. Handy: I think so. However, we will defer to the 
introduction of any testimony on the part of any of these 
other parties if they desire to proceed first. 

Mr. Mulholland: We do not desire to proceed first. 

Mr. Handy: May I ask this question, Mr. Mulholland, 
you are representing what organization? 
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Mr. Mulholland: The Railway Employees Department of 
the American Federation of Labor. 

Mr. Handy: And is it the contention that some members 
of that association are employees of Despatch Shops? 

Mr. Mulliolland: I think that is true. 

Mr. Handy: And are you so advised as to give us the 
names of those employees? 

Mr. Mulholland: No, I am not. 

Mr. Handy: You are not. Now, Mr Rieber, you represent 
System Federation— 

Mr. Rieber: 103. 

Mr. Handy: 103, and that, I take it, is a local organiza¬ 
tion? 

Mr. Rieber: No, it is a system organization representing 
six of the shop crafts and one, the Fireman-Oilers Organi¬ 
zation, shop laborers. 

Mr. Handy: And now, is it your contention that some 
members of these organizations which you represent are 
employees of Despatch Shops? 

Mr. Rieber: That is our understanding they are. I have 
no way of finding that out as Secretary of the Federation. 

There are several ways that we deal, we don’t have 
60 that individually because the individual craft has that 
jurisdiction. 

Mr. Handy: Then I take it neither of you at this time 
are able to advise us as to any individuals in the employ 
of Despatch Shops who are members of either of these or¬ 
ganizations. That is true, isn’t it, gentlemen? 

Mr. Mulholland: That is true. At least, I will put it this 
way, that we don’t feel disposed to advise you. We don’t 
think it is any issue in this case as to who are members 
of our organization. 

Mr. Handy: Possibly not. I simply was endeavoring to 
Ascertain for this record the extent of your interest in the 
issues in this case. If you are representing no one who is 
interested in this case, then I take it there is no reason for 
your being here. If you are representing someone who is 
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interested in this case, then it is quite apparent that you 
are properly here. 

Mr. Mulholland: I would like to have the record show, 
of course, that the interest of the Railway Employees De¬ 
partment, which has no individual members except labor 
organizations, is interested in this case from the stand¬ 
point of other similar situations, and I would like to appear 
before the Board in this case because we realize that this 
might establish a precedent in other cases that might arise. 

Mr. Handy: It is an interest in the general issue? 

Mr. Mulholland: As far as the Department is concerned, 
that is correct. 

Mr. Handy: I don’t know, Mr. Examiner, that any state¬ 
ment—we will make this joint, no antagonism—is either 
necessary or required in these proceedings, and so far as 
I can see from other records it has not been customary to 
state, as we say in court “the case”. The issue here is made, 
of course, on the contention and preliminary determina¬ 
tion by the Retirement Board that Despatch Shops is an 
employer under Section 1(a) of the Retirement Act in that 
it is a company which is controlled by the New York Central 
Railroad Company and that it either operates equipment 
or facilities or performs a service in connection with the 
transportation of passengers or property by railroad. I 
take is that is the sole issue here. 

61 Examiner Fanelli: Mr. Handy, for the benefit of 
counsel I might state that while that was the ground 
of the Railroad Retirement Board’s prior ruling in this 
case, the Board order calls for one additional issue upon 
which the Examiner would like to hear evidence and would 
like the benefit of the record. The Railroad Retirement 
Board does not desire to determine one issue in this case 
and leave another issue open. That issue is the question 
of -whether the employees of Despatch Shops, Incorporated, 
may be employees of any employer under the Act within 
the meaning of Section 1(c) of the Act. That, as I under¬ 
stand it, is the only additional issue. 
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Mr. Handy: And our position in that respect is that in¬ 
asmuch as the statute recognizes subsidiary or controlled 
companies as, and defines such company or companies to be 
the employer under the Act, that when the employees are 
shown to be the employees of the subsidiary or controlled 
company they cannot under paragraph (c) of Section 1 be 
within the meaning of the Act employees of, in this case, 
the New York Central Railroad Company, or the parent 
carrier. 

I don't know that you were present during the hearing 
in the coal company cases, but that issue was discussed to 
some extent, and I want to say very frankly that I was 
aware of the position of the Board in that respect in this 
class of cases. 

Examiner Fanelli: The Examiner will be very glad to 
have argument upon that point in your brief or upon oral 
argument later. 

Mr. Handy: Yes, you are, of course, entitled to a full pre¬ 
sentation along that line. Of course the purpose, I take it, 
we might say that these proceedings, in the strict sense of 
the word, are not what you might call antagonistic at all,— 
the Board is, of course, anxious to perform its full func¬ 
tion under this law and include within the law all of those 
who are properly within its scope and of course does not 
wish to include within its scope those who are not properly 
within it. It is just as much the anxiety of the Despatch 
Shops Company and of the parent company to know whether 
Despatch Shops or its employees are within the scope of 
this Act, which is manifestly whether the payment of the 
taxes under the Act or its concurrent act, the Carriers’ Tax¬ 
ing Act, are properly payable. These men want to know 
and we want to know. We all want to know where we 
stand in this matter, and of course we should pro- 
62 ceed, it seems to me, along that line and with that 
objective. 

Examiner Fanelli: Is there anything more you want to 
say? 
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Mr. Handy: Nothing. Now, if you will swear Mr. Becker. 

Whereupon, Charles Arthur Becker was called as a wit¬ 
ness, and upon being duly sworn was examined and testified 
as follows: 

Direct examination 

By Mr. Handy: 

Q. State your full name, your residence, and your occu¬ 
pation, please. A. Charles Arthur Becker, I reside at 395 
Penfield Road, Brighton, am Vice President and General 
Manager of Despatch Shops, Incorporated. 

Q. How long have you held your present position with 
Despatch Shops? A. January 1, 1939. 

Q. Who preceded you in that position? A. Louis S. West. 

Q. And did he occupy that position from the time Des¬ 
patch Shops was organized on December 1, 1936, to the 
time you took the position? A. Yes, he did. 

Q. He died on what date? A. December 3, 1938. 

Q. And you were immediately elected to succeed him ? A. 
Not until January 1st. 

Q. Now, during all of the time since, you have been Vice 
President and General Manager of Despatch Shops, Incor¬ 
porated? A. I have. 

Q. And where is the plant located? A. It is located in 
E<ast Rochester, Monroe County. 

Q. I hand you a map, blueprint, w’hich for purposes of 
identification I would like to have marked Despatch Shops, 
Incorporated, Exhibit No. 1. 

(The document referred to was marked for identification 
as Exhibit No. 1.) 

63 Q. I ask you to tell the Examiner what that exhibit 
is. A. It is a lay-out of our plant. 

Q. You might use the title on it. A. General Plan of Des¬ 
patch Shops, Incorporated, East Rochester, New York. 

Q. Will you describe to the Examiner the lay-out as shown 
there, calling attention to the different buildings and what 
is done in each of them, and, generally, what that lay-out 
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shows. A. I will start with the main office. To the left, as 
you go out the back door— 

Mr. Mulholland: (Interposing) Just a minute, that will 
not be clear. 

By Mr. Handy: 

Q. Give the building numbers. A. Building Xo. 11 is our 
main office^ to which there is a back door, and you go out 
through an areaway into Building Xo. 50, which is the 
gate housd, as well as a clock house that the employees 
ring their timecards as they enter or leave the plant. From 
there you go out into what is known as Building Xo. 40, 
which is a main transfer shed. We call that a transfer shed 
as material comes out of the different departments, which 
I will designate later, goes into this shed, and from there 
is transferred to our erection shop, which is a wood erec¬ 
tion shop. Building Xo. 9, or to the steel plant, which is 
Building Xo. 1. 

The blacksmith shop, which is Building Xo. 7, consists 
of a machine shop, forge shop, and where our drop ham¬ 
mers and other metal working machines are located. There 
forgings and certain metal parts are fabricated and manu¬ 
factured. In our machine shop we do certain die work which 
is used for the fabrication of parts. 

Building Xo. 5 is our old power house, which is no longer 
used. Back of that is our boiler room, which we use for 
supplying steam for our hammers, as well as heating the 
buildings. Building Xo. 4 is our wood mill where the lum¬ 
ber comes in from the lumber storage yard, which is lo¬ 
cated at the westerly end of the plant. It is brought into 
the lower end of the wood mill and there goes through the 
different operations until it comes out through the storage 
shed the finished product. 

64 Out west of the blacksmith shop is storage space 
for steel which is used in the manufacture of different 
car parts. 

Building Xo. 24, and No. 20, is used for the storage of 
dressed lumber, in other words, kiln dried lumber, which 



consists of siding, or lining, or any other parts that have to 
be kept under cover. The material that is stored in the 
outer yard not under cover consists of framing, oak, yellow 
pine, and fir, such as that. 

Building No. 44 is a dry kiln, through which we pass 
decking, or flooring, where it is kilned to a certain moisture 
content, and from there it goes to Building 52, which is a 
wood mill annex, where it is run through the machines up to 
exact length and dressed to its finished size. 

Building No. 52, the lower part, is where I just spoke 
of, this lumber passes through to be dressed. The upper 
part of that building is our template and pattern room, 
where we make templates and part patterns which are used 
for the casting of dies. 

Building No. 25 is sort of a storage building. No. 18 is 
a millwright building, as we call it, where there are several 
lathes, planers, shapers, etc., that are used for making the 
parts used in repairs to machines. Building No. 1 is the 
steel plant. The westerly end has several planers, other 
machines for the manufacture of dies which are used in 
the lower part of the building in pressing and forming cer¬ 
tain steel items which go as it works down through the dif¬ 
ferent processes of manufacture, until we get to about the 
center of building No. 1, where the steel underframes, car 
sides, and the cars in general are fabricated and assembled. 
A portion of this building, lean-to, Building No. 2, the upper 
end of it is our wheel and axel shop where the axels are 
brought in and turned and the wheels are bored to a cer¬ 
tain size and there they are pressed onto the axels. The 
lower end of the building is where the trucks are assembled 
and brought down through over transfer, where they are 
put under the cars. 

Building known as No. 1-B is where we do certain weld¬ 
ing operations in connection with the steel cars. After 
that, car goes to our erection shop, which is building No. 9, 
and there any work pertaining to wood is put on. Build¬ 
ing No. 8 is a general storeroom, where certain parts, bolts, 
nuts, castings, and so on, are stored. 





56 


No. 45 is our Air Brake Department, where pipe 
65 is cut to the proper length, bent into shape, and air 
brake parts assembled. 

No. 16 is a general storeroom where certain materials 
are stored. 

After car leaves the erection shop, which is Building No. 
9, it goes into Building No. 10, where finished painting is 
done, cars stencilled and made ready for delivery. 

I think that covers the main part of our plant. I can go 
on and explain where our transformers are, where our 
storage tanks for fuel oil are, and a lot of other miscella¬ 
neous buildings here that don’t mean a lot, but if you want 
me to I will explain in detail. 

Q. Are they indicated, Mr. Becker, in the key on the print? 
A. They are. 

Q. And the parellel white lines throughout the property 
are the inter-plant trackage that you use? A. That is 
right. 

Q. For the movement of cars from one place to another? 
A. That’s right. 

Q. Now, will you describe to the Examiner the work that 
is performed at these shops? A. We have no foundry. We 
buy all our parts, such as side frames, bolsters, couplers, 
wheels, and miscellaneous castings. We buy our steel in 
the rough and it is fabricated and made into the different 
parts, either as pressings or forgings or whatever part it 
might be. Our lumber is bought, our framing lumber, and 
some of our decking for certain cars is bought in the rough 
and manufactured to the finished size by us. The siding 
and lining is bought as a finished product and only cut 
to the required length. The side frames, bolsters, wheels, 
axels, in fact all of the parts which are made of cast steel 
or malleable iron are all purchased by us, and the car is 
finally assembled to the complete product through different 
operations throughout the plant. 

Q. Now, in that plant do you perform various kinds of 
construction, reconstruction, conversion, and heavy repair 
work? A. We do. 
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Q. And is the plant, as you have described it, a complete 
unit for the performance of that work so that when the 
cars go out of the plant, they are completely finished 
66 product excepting as to any specialties that may 
be designated to be installed after the car is delivered 
to the owner? A. That is right, they are a completed prod¬ 
uct. 

Q. Yes. Now, just tell the Examiner what you do, that 
is, in respect to these cars, the kind of work you do? A. The 
type, we build all classes of freight cars, with the exception 
of tank cars. We build refrigerator cars of all types. By 
freight cars I mean flat cars, box cars, hopper cars, gon¬ 
dola cars, in fact anything except a tank car. 

Q. And in the way of conversion, as you use that term, 
what is the nature of the work performed by Despatch 
Shops, Incorporated? A. That would be converting a car 
of one type to another type of box car, making it, really 
rebuilding the whole car. 

Examiner Fanelli: I am not quite clear on this con¬ 
version. 

The Witness: For instance, a conversion car—now we 
just did some cars that were wood sides and steel ends, had 
the old type of air brakes, we converted those cars, repaired 
the underframe, repaired the trucks, strengthened the un¬ 
derframe, and put new steel sides on, steel end extensions, 
a new roof, with up-to-date design and a new type of A-B 
brakes, which makes the car as good as a new up-to-date 
box car. 

Examiner Fanelli: Your conversion is from one type of 
box car to another type of box car? 

The Witness: An older type to a newer type car. 

By Mr. Handy: 

Q. The same type car, you might say, but it is converted 
into an additional capacity car? A. That’s right, a more 
up-to-date car, and the larger dimensions, a higher car. 

Q. And does that cover what you would call the scope of 
your work as to heavy repairs, or do you wish to add to 


that ? A. Refrigerator car or a railway express car, we tear 
those cars down practically to the underframe and rebuild 
thbm. That is classed also as a heavy repair car, but it is 
not called a conversion car. That would be a heavy re¬ 
pair job. 

67 Q. Now, any other type of work you do there? A. 
Yes, we make car parts. 

Q. What kind of car parts do you build? A. We make 
wedges, journal bearing wedges, draft key retainers, center 
plates, and-miscellaneous car parts of all kinds. 

Q. How about car linings? A. Car linings, we make car 
linings. 

Q. What character of car? A. They are steel, what is 
called a perforated lining car which is used for the trans¬ 
portation of automobile parts or body parts, either one. 

Q. I will say for the record that that is a patented device, 
which insures economical and increased car loading. Is 
that correct? A. That’s right. 

Q. Your .plant, if I may lead the witness a moment, out¬ 
side of some trackage, is bounded on the east by Lincoln 
Road and on the west by North Washington Street? A. 
That’s right. 

Q. And on the south by the right of way and railroad of 
the New York Central Railroad Company? A. That’s 
right. 

Q. How many men do you normally employ, Mr. Becker, 
at this Despatch Shops, Incorporated? A. During the 
year of 1939, I think our average would be around a thou¬ 
sand to eleven hundred. For the past several years before 
that we have been very quiet the same as every other car 
plant. 

Q. That I may not forget it—it doesn’t belong right 
here—considering the order of the Retirement Board in 
this case and the fact that service is creditable for past 
years, are you able to advise the Examiner the amount of 
accruals under the Act, both as to Despatch Shops, Incor¬ 
porated, and the employees, the amount that is now out¬ 
standing? A. About $50,000. . 
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Q. And how is that made up, that is, how do you ascertain 
that? A. Well, because the men, the employees, have paid 1 
percent for Social Security, and under the Railroad Retire¬ 
ment Act they will have to pay another 1% percent. 
68 Q. Does that $50,000 estimate include the Despatch 
Shops, Incorporated, share, or just what? A. That 
is the employees’ share. 

Q. Just the employees’ share? A. Just the employees’ 
share. 

Q. I see, and is some of that accrual against men who are 
not now in the employ of Despatch Shops? A. That’s 
right. 

Q. How much of that is? A. I would say that is about 
$10,000 additional. 

Q. About $10,000? A. Yes. 

Q. Now I will go back to the matter. 

Examiner Fanelli: Mr. Becker, I want to be clear on 
that. Is that under the Carriers’ Taxing Act or the Rail¬ 
road Unemployment Insurance Act? 

Mr. Handy: It would necessarily be accruals which would 
be referable to the provisions of the Carriers’ Taxing Act. 

Examiner Fanelli: I see, but this is not the Railroad Un¬ 
employment Insurance? 

Mr. Handy: You see, there is no assessment against the 
employees under the Unemployment Insurance Act. That 
isn’t accrual, only against Despatch Shops, Incorporated. 
In my statement I should have referred to the fact that the 
order of the Board as to Despatch Shops covered unem¬ 
ployment, the Railroad Unemployment Insurance Act as 
well as the Retirement Act. 

The Witness: That’s right. 

By Mr. Handy: 

Q. Now then, Mr. Becker, going back one moment. Where 
do you receive the cars that are delivered to you for recon¬ 
struction, reconditioning, heavy repairs, or whatever work 
is required to be done upon them by your company? A. 
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Cars arc set by the railroad on the track running parallel 
to the main line and from there we take them into our 
plant. 

69 Q. What track? A. Well, there’s four main tracks 
and there are two side tracks running parallel. One 
we term an inbound track, that is for cars and material 
coming into our plant. The next one to it is what we term 
an outbound track, where we put our empty cars or any cars 
that we are releasing for service. The tracks are not all 
shown on here, (indicating General Plan) 

Q. The two tracks vou refer to, the inbound and the out- 
bound tracks, are the two northerly tracks, or the two tracks 
next adjacent to your property? A. That’s right. This 
doesn’t show the four main tracks. 

Q. How many mainline tracks does this show? A. It 
just shows one, that’s all, just one. 

Q. After those cars are brought to and deposited upon 
those tracks for this work, you then get them and bring 
them into your plant yourself? A. That’s right, we do. 

Q. How do you do that, with what equipment? A. With 
a locomotive and switching crew. 

Q. And you then bring them into the plant for the per¬ 
formance of whatever work upon them is covered by your 
contract? A. That’s right. 

Q. After the work is completed by Despatch Shops, Incor¬ 
porated, you then deliver those cars where? A. To this out¬ 
going track. 

Q. To those same two tracks? A. That’s right. 

Q. They are set aside for the reception and delivery of 
cars upon which work is to be done? A. That’s right. 

Q. When the cars are complete and all work upon them 
has been done by Despatch Shops, Incorporated, how are 
they received, for instance, by the New York Central Rail¬ 
road Company, through what official or employee of that 
company? A. They are set on that track, and their train, 
called a pick-up train, comes once a day and takes them 
off of the track onto an interchange point, which would be 
Rochester. 
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70 Q. What I am getting at, so the Examiner will get 
the story, is, who clears those cars for the New York 

Central Railroad Company? Who receipts for them? A. 
A man, their chief inspector. 

Q. And what is his name ? A. His name is J. C. Taylor. 

Q. After those cars are set out on this track for delivery, 
Mr. Taylor receipts for them? A. That’s right. 

Q. And after that, they are taken over by the railroad 
company? A That’s right. 

Q. Your connection with these cars, your service under 
your contract for repair of the cars terminates, does it not, 
with the receipt of the cars by Mr. Taylor or whoever rep¬ 
resents the company or person for whom the work is done. 
A. That’s right. 

Q. When these cars are delivered upon these tracks for 
contract work to be done by your company, are they entirely 
taken out of railroad or transportation service? A. When 
they are coming into our plant? 

Q. Yes. A. They are taken out of the railroad service. 

Q. And during all of the time that you have these cars in 
your plant, are they to any extent whatsoever in railroad or 
transportation service? A. No. 

Q. And is it true or not that they do not go into transpor¬ 
tation service until after they have been delivered and re¬ 
ceipted for by the agent for the party for whom the work is 
done? A. That’s right, they do not. 

Q. Do you have anything whatsoever to do with any of 
the service of transporting these cars into or out of your 
plant? A. What was that? 

Q. Do you have anything to do with the transportation 
service of these cars, either coming in or going out of 

71 your plant? A. Oh, no, none whatsoever. 

Q. Do you own or operate any facilities used in 
connection with the transportation of freight or passengers 
by railroad? 

Mr. Mulholland: I object to that. That calls for a con¬ 
clusion of law which is the question in this case, the inter- 
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pretation of the statute. I think I shall have to object to it. 

Mr. Handy: That is all right, I knew you would object, i 
know you did object in the Lenoir Shops case. I know the 
Examiner received it and said he would consider it for what 
it was wor.th, and I will say here that 1 think it should be 
received and considered because Mr. Becker has shown that 
he knows exactly what transportation service is and he has 
described the actual physical movements in this connection. 

Mr. Mulholland: He merely states some facts up till this 
time, and I think that some of those questions even would 
be objectionable. I think we have been rather liberal in 
letting some of this go in, but when it calls for an out and 
out conclusion of the statute, I think my objection is well 
taken. 

Examiner Fanelli: I think, Mr. Handy, when you recog¬ 
nize that it is in the nature of a conclusion, I think that is 
quite clear. 

Mr. Handy: I think the witness states the fact when he 
says that they have nothing to do with the transportation of 
these cars' either in or out of his plant, states a fact within 
his knowledge. I will go farther even than Mr. Schoene in 
permitting the question to be answered in the Lenoir Shops 
case— 

Mr. Mulholland: You have apparently seen that record 
since I have. I don’t remember his ruling. 

Examiner Fanelli: I understand that the question at is¬ 
sue here was whether you perform a service in connection 
with transportation by railroad. 

Mr. Handy: Positively. 

Examiner Fanelli: And the question here is whether he 
may answer that question. I think the Examiner will per¬ 
mit the statement for what it is worth, recognizing that it 
is in the nature of a conclusion. 

Mr. Handy: Of course I want the record to show 
72 that I am contending for it in its full force and effect. 

Mr. Mulholland: I will take an exception to that. 
In view of the statement made by Mr. Handy, I would also 
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like to say that he bases his argument for the propriety of 
the question on the facts that have been testified to and that 
in itself is a conclusion, that the mere fact that they don’t 
handle these cars actually on the tracks of the railroad sums 
up the whole possibility that that is the only service in con¬ 
nection with transportation there can be. 

Examiner Fanelli: I think, Mr. Mulholland, the Exami¬ 
ner recognizes that,— 

Mr. Mulholland: I merely wanted the record to show 
that. 

Examiner Fanelli: —and will merely take it into consid¬ 
eration and take it for what it is worth. 

By Mr. Handy: 

Q. Now, who owns all of this property shown on this blue¬ 
print? A. Despatch Shops, Incorporated. 

Q. And the title is in the name of Despatch Shops, Incor¬ 
porated, is it? A. It is. 

Q. And who pays the taxes on it? A. Despatch Shops, 
Incorporated. 

Q. Has this property or any of it ever been included in 
the valuation of the railroad company? A. Never. 

Q. Or in the rate base of the railroad company? A. 
Never. 

Q. Who manages this plant? A. I do. 

Q. And who employs the men-who work in this plant? A. 
Ido. 

Q. And you have under you department heads, have you ? 
A. That’s right. 

Q. And who discharges the employees of this plant? A. 

Departmental heads under my jurisdiction. 

73 Q. Under your supervision and direction? A. 

That’s right. 

Q. Now for your inter-plant switching, I believe you tes¬ 
tified you own a locomotive? A. We do. 

Q. That belongs to Despatch Shops? A. It does. 
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Q. And do Despatch Shop employees operate it in doing 
your inter-plant switching? A. They do. 

Q. Do you do any work excepting inter-plant switching 
■with that locomotive? A. None whatsoever. 

Q. Now then, does the New York Central Railroad or any 
other railroad company operate in or out of that plant? A. 
They do not. 

Q. Any equipment of any sort? A. They do not. 

Q. At any time? A. Never. 

Q. Have you ever had any labor troubles in your plant? 
A. We never have, never. 

Q. Is it an efficient working plant? A. It is. 

Q. I don’t know whether you can answer this question or 
not, but do you know whether or not any of your employees 
are members of any labor unions or organizations? A. I 
don’t know. 

Q. You don’t know that? A. No, I don’t. 

Q. I see. Now, for what companies or concerns in the 
past few years have you performed work, and what charac¬ 
ter of wo.rk have you performed? A. For the New York 
Central we have built new cars and converted cars. For the 
P. & L. E. we have converted cars and furnished them cer¬ 
tain car parts. 

74 Examiner Fanelli: Will you give the full name of 
that railroad? 

The Witness: Pittsburgh and Lake Erie Railroad. For 
the Merchants Despatch Transportation we have built new 
cars and converted cars and repaired cars. For the Rail¬ 
way Express Agency we have repaired cars. We have also 
furnished car parts, perforated lining sheets, and other ma¬ 
terial to certain other railroads. 

By Mr. Handy: 

Q. In the purchase of material and supplies for use in 
your plant where they are transported over the railroad to 
your property, do you or not pay the freight, the railroad 
freight thereon under the regular tariff charges? A. We 
pay every penny of it under the regular tariff. 
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Q. And in the delivery of cars for repairs, rebuilding, con¬ 
version or otherwise, do you or not pay the freight on those 
cars under the regular tariff rates? A. Anything that we 
sell on a basis of a delivered product we pay the regular 
tariff. 

Q. You are not a party to any tariff rates or participate 
in any tariffs upon any of the railroads? A. No, sir. 

Q. You pay those freight charges or tariff charges as any 
other shipper or manufacturer? A. We do. 

Mr. Mulholland: How about copies of Exhibit No. 1? 

Mr. Handy: You may have copies. 

Examiner Fanelli: Let it be noted in the record that 
counsel for Despatch Shops will supply Mr. Mulholland 
with a copy. I understand the Board’s regulations require 
it. 

Mr. Handy: Yes, they do. They also require that we get 
a free copy of the record. 

Examiner Fanelli: We will supply it. 

(The document entitled “General Plan of Despatch 
Shops, Incorporated’’, received in evidence and marked Ex¬ 
hibit No. 1.) 

75 By Mr. Handy: 

Q. Mr. Becker, I hand you Despatch Shops, Incorporated, 
Exhibit No. 2 and ask you to tell the Examiner what that is, 
if you will, please. A. Report of Operations and General 
Balance Sheet for the month of December, 1938, and 12 
months ended December 31, 1938. 

(The document referred to was marked for identification 
as Exhibit No. 2.) 

Q. I call your attention to page 4 of that exhibit under 
the heading “Accounts Receivable.” I ask if that shows 
the various companies for whom you performed work dur¬ 
ing that period and the balances due to Despatch Shops, In¬ 
corporated, for such? A. That’s right, it does. 
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Mr. Mulholland: May I see that before you testify? 

Mr. Handy: I wanted to ask one more question on it. 

By Mr. Handy: 

Q. Now I call your attention to an item in that exhibit, 
page 3, under the heading “Funded Debt; Advances—Mer¬ 
chants Desp. Trans. Corporation”, $671,727.76. Tell the 
Examiner what that represented. A. Well, that represents 
the amount that we owed the Merchants Despatch Trans¬ 
portation Corporation at that time on account of the change 
in our name, and covers material which we had purchased. 

Q. Which you had purchased from Merchants Despatch.’ 
A. That’s right. 

Q. That is an inventory item of material on hand? A. 
That’s right. 

Q. That was subsequently paid? A. It was. 

Mr. Handy: I will offer this for the record, Mr. Mulhol¬ 
land. 

Mr. Mulholland: I have no objection. 

Examiner Fanelli: Without objection it will be received 
in evidence as Despatch Shops, Incorporated, Exhibit No. 2. 

(Received in evidence and marked Exhibit No. 2.) 

76 Bv Mr. Handv: 

Q. I hand you Despatch Shops, Incorporated, Exhibit No. 
3, which is a Report of Operations and General Balance 
Sheet for the month of July, 1939, and I call your attention 
to “Accounts Receivable” shown on page 4 of that exhibit 
and ask if that shows the companies, concerns, individuals, 
persons, for whom you did work at that time and the bal¬ 
ance due on account of such work from such? 

Mr. Mulholland: By that you mean for the full period of 
this balance sheet? 

Mr. Handy: If that shows the persons, individuals and 
corporations for whom work had been done and the balance 
due on account of that work at that time, ves. 
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The "Witness: It does. 

Mr. Handy: Did you want to ask some questions ? 

Mr. Mulholland: No, that is all right. 

(The document referred to above was received in evidence 
and marked Exhibit No. 3.) 

By Mr. Handy : 

Q. Now, Mr. Becker, I will not go into the smaller items, 
but take this item of “Fire Companies Adjustment Bur.”, 
what was the character of that work ? 

Mr. Mulholland: What exhibit are you referring to now? 

The Witness: Page 4 of Exhibit No. 2. That amounts to 
$985.35, and it is apparently fire damage claim that we had 
out at that time. 

Bv Mr. Handy: 

Q. And will you take the other items and just tell what the 
kind of work was that was done for the various companies 
concerned there ? A. The Boston & Maine Railroad is for 
parts that we sold to them. Also is the Borden Company. 
The Charlotte Coal— 

Q. What I want to do is give the Examiner what kind of 
work was done for these various companies. A. It was car 
parts. Now, the Borden Company, we built several years 
ago for the Pfaudler Company some refrigerator cars with 
glass lined tanks for the transportation of milk, and 
77 the cars were then sold by Pfaudler to the Borden 
Company, and this is a certain part that the Borden 
Company needed in making repairs to this particular car. 

Q. I see. A. The Charlotte Coal & Supply Company is 
rental on some property which we owned in the city of 
Rochester. The Chicago Junction Railway is car parts. 

Q. That you manufactured? A. We manufactured. 

Q. Sold to them? A. The Dolomite Company is some¬ 
thing that we manufactured and sold to them, also Despatch 
Lumber Company, East Rochester Public Schools, as well as 
the Indiana Harbor Belt Railroad. 
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Q. What was the character of work performed for them? 
A. Well, I would have to refer to our records. It was car 
parts, East Rochester Public Schools. That was perhaps 
something they wanted that we had over there for the re¬ 
pairs to their buildings, something of that kind. 

Q. What I am getting at is where they were manufac¬ 
tured or processed work in your paint ? A. All these items 
I have mentioned were processed in our plant. This item 
for William Leard Company was a machine that we had no 
further use for and we sold it to him as a unit. The M.D.T. 
Corporation covers repairs to their cars as well as material 
which we fabricate and sell to them. The New York Cen¬ 
tral Railroad covers repair parts, parts of cars that we have 
perhaps manufactured, as well as work which we have done 
for them. The same applies to the Northern Refrigerator 
Lines and the Pittsburgh and Lake Erie Railroad. The 
Railway Express Company covers repairs to cars done in 
our shop. The Rochester Iron & Metal Company is the sale 
of scrap that we accumulate in the process of manufactur¬ 
ing the different parts and are sold to them as scrap. The 
Rutland Railroad is repair parts to cars which were proc¬ 
essed in our plant. Paul W. Ruster, Cashier, that is cash 
transaction to balance his accounts as cashier of our com¬ 
pany. Taylor Instrument Company, that covers the gal¬ 
vanizing ( or turn planing of certain parts that they use in 
their work for them. Symington Company covers car parts 
that we manufacture and sell to them. Union Pacific Rail¬ 
road is perforated lining material which is manufactured 
by us and sold to them. Earl C. White is wood removed 
from cars, which is sold to him, who in turn sells 
78 to the general public. 

Q. Now, what was the work performed for the New 
York Central that you referred to? A. Well, I couldn’t tell 
exactly until they turned up this particular voucher or bill, 
but from the amount here I would say it was miscellaneous 
car parts. 
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Q. Miscellaneous car parts? A. That is what I would 
say. 

Q. Do you manufacture cars for the New York Central? 
A. We do. 

Q. Do you manufacture cars for other railroads? A. We 
do. 

Q. What other railroads do you manufacture cars for? 
A. We manufacture cars for the P. & L. E. 

Q. And when did you manufacture any cars for the P. & 
L. E.? A. We finished that P. & L. E. order, I think, in the 
early part of 1938. 

Q. And how many cars did you manufacture for it? A. A 
total of 2419. 

Q. And w^as that work let by competitive bidding ? A. It 
was. 

Q. And you bid for that work and got it? A. We did. 

Q. Do you manufacture cars for any other company be¬ 
sides the Central and the P. & L. E.? A. Yes, we do. 

Q. What other companies, Mr. Becker? A. Last year we 
built a special car for the Lindley Air Products Company. 

Q. Where is that company located? A. They have manu¬ 
facturing plants, I should say, all over the United States. 
We have built cars for the Northern Refrigerator Lines, 
Inc., the Merchants Despatch Transportation Corporation, 
and in the past years for the Pfaudler Company. 

Q. That would be referred then, to the old M.D.T. Com¬ 
pany? A. As to the change of name? 

79 Q. I am speaking of Despatch Shops. A. If you 
are speaking of Despatch Shops, that should be out. 

Q. Now then, how about the Union Pacific Railroad Com¬ 
pany? A. We have furnished the Union Pacific some per¬ 
forated lining material. 

Q. Well, did you build it, did you manufacture it? A. 
Yes, we did, yes; as a matter of fact, we manufactured that 
for the Pere Marquette. 

Q. What was the amount involved in those contracts? A. 
Well, there were different amounts. There were several 
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orders that we have had from the Union Pacific as well as 
several from the Pere Marquette. 

Q. Well, can you give the Examiner a general idea of 
about what they amounted to? A. Well, they run from 
probably ten to thirty thousand dollars, depending on the 
number of sets required and the type. 

Mr. Handy: Now I wish right here, Mr. Examiner, while 
I think of it, to advise my understanding, at least, that the 
questionnaire LQ-2 issued by the Board in this case and the 
answers thereto furnished to the Board by Despatch Shops, 
Incorporated, is a part of this record. That was done in the 
other instances and I just assumed that that was a regular 
practice. 

Examiner Fanelli: Mr. Mulholland, have you ever seen 
that questionnaire? 

Mr. Mulholland: It never has beon the practice in any 
case. 

1 Mr. Handy: I have just simply made reference to it in 
other cases because it was information elicited by the Board 
itself. 

Mr. Mulholland: The only question that appears to me 
is whether in the event this matter should get into court, 
which is always a possibility, the review requirements would 
require that the whole record go up, and it just occurs to me 
that unless that is definitely made a part of the record we 
might get into some trouble about it. I haven’t any par¬ 
ticular objection to that going in. 

1 Examiner Fanelli: You have no objection? 

Mr. Handy: I want to make it a part of the record. You 
are quite right about that. 

80 Mr. Mulholland: How far are you going with that, 
just the questionnaires? 

Mr. Handy: We are introducing the questionnaire and 
the answers to that questionnaire now on file with the Board 
and upon'which its preliminary determination in this case 
was made, and that is the determination as to which we now 
are being accorded this formal hearing. 
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Mr. Mulholland: I think I would like to reserve my right 
to object to that. I think we would be entitled to cross ex¬ 
amine on the answers that were given in those question¬ 
naires. Now, if there is anyone here who can do that, then 
I wouldn’t have any objection. 

Mr. Handy: All right, Mr. Clancy is here; he furnished 
those answers. 

Mr. Mulholland: Then I have no objection. 

Examiner Fanelli: Do I understand at the present lime 
you are offering the questionnaire? 

Mr. Handy: I just didn’t want to overlook it. We will 
offer the questionnaire and the answers as a part of this 
record. 

Examiner Fanelli: I have the Railroad Retirement 
Board’s copies. 

Mr. Handy: I have a copy here that I can furnish to Mr. 
Mulholland. 

Mr. Mulholland: I wouldn’t have any objection as long 
as there is someone here to examine. 

Examiner Fanelli: Mr. Handy, attached to that question¬ 
naire were some exhibits, and the offer includes those, I 
take it? 

Mr. Handy: Yes, we include the exhibits, and we will 
furnish Mr. Mulholland with copies of them if he cares for 
them. 

Examiner Fanelli: It is noted for the record that the 
questionnaire answered by Despatch Shops, questionnaire 
form LQ-2, revised, wuth exhibits attached thereto, will be 
received in this hearing as one exhibit, numbered Despatch 
Shops Exhibit No. 4, without objection by counsel. 

Mr. Handy: I have a copy of the questionnaire and the 
answers. 

Examiner Fanelli: Personally I would prefer to have 
your copy. 

Mr. Handy -. Then I will offer it as Exhibit 4 for this rec¬ 
ord, a copy of questionnaire form LQ-2, revised, and the 
answers thereto as shown thereon. 
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81 (The document referred to was received in evi¬ 
dence and marked Exhibit Xo. 4.) 

Mr. Handy: The charter, Mr. Mulholiand, of Despatch 
Shops, Incorporated, and the by-laws are attached. I will 
not re-olfer them. I didn’t realize that. 

Examiner Fanelli: They are a part. 

Mr. Handy: Yes, so they are in. 

Bv Mr. Handv: 

Q. Now then, Mr. Becker, who pays the employees at this 
plant? A. I do. 

' Q. And out of what funds? A. Out of a fund from the 
banks, our own fund. 

Q. Despatch Shops, Incorporated, funds? A. Absolutely. 

Q. And how are they paid? A. Paid by check. 

Q. A check of what company? A. Check of Despatch 
Shops. 

Q. Incorporated? A. That’s right. 

Q. Who makes the contracts for the purchase of materials 
knd supplies for Despatch Shops, Incorporated? A. I do. 

Q. And who makes the contracts for the work performed 
by Despatch Shops, Incorporated, for all companies, per¬ 
sons, concerns, for which you do work? A. I do. 

' Q. I may have asked you this question, but I am not cer¬ 
tain. In, connection with the shipment of materials and 
supplies, to the plant, who pays the freight upon those, 
when transported by railroad or otherwise? A. Despatch 
Shops, Incorporated. 

Q. And who pays for the materials? A. Despatch Shops, 
Incorporated. 

Q. And when this work is done, completed, to whom 

82 is payment made for that work? A. Despatch Shops, 
Incorporated. 

Q. Those payments are made, I take it, on invoices rend¬ 
ered by .Despatch Shops? A. That’s right. 

Q. To the companies and persons concerned? A. That’s 
right. 


i 
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Q. And Despatch Shops pays for its supplies of material 
upon invoices rendered by those from whom they are pur¬ 
chased? A. That’s right, they do. 

Q. Now as to the delivery of all manufactured articles, 
including cars, cars repaired, reconditioned, converted, or 
upon which any work is done by Despatch Shops, those cars 
are delivered by Despatch Shops to these two tracks desig¬ 
nated as delivery tracks? A. That’s right. 

Q. And there, as I understand it, your connection -with 
those manufactured, reconditioned, or converted cars stops? 
A. It does. 

Examiner Fanelli: Mr. Handy, we might take a recess 
at this time. 

(Whereupon, at 11:30 a. m., a short recess was taken.) 

After Recess. 

Examiner Fanelli: Are you ready to proceed? 

Mr. Handy: We were just discussing this. The prelim¬ 
inary determination in this case did set up the corporate 
history of Merchants’ Despatch Transportation Company, 
and an LQ-2, revised, was submitted to the company and 
answered, and it does seem to me that in fairness to the Ex¬ 
aminer and to the Board and to counsel, w T e ought to incor¬ 
porate in this record by proper exhibit introduction that 
questionnaire and its answers, and I think I shall do that. 
That may be marked then Despatch Shops, Incorporated, 
Exhibit No. 5. 

(The document referred to was marked for identification 
as Exhibit No. 5.) 

Mr. Handy: That also applies, Mr. Examiner, to the Mer¬ 
chants Despatch Transportation Company (Joint 
83 Stock Company), concerning which questionnaire 
form LQ-2, revised, was submitted and to which an¬ 
swers were furnished to the Board, and for the same 
reasons I think that should go into this record. 

Examiner Fanelli: That will be marked for identification 
for the moment as Despatch Shops Exhibit No. 6. 
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(The document referred to was marked for identification 
as Exhibit Xo. 6.) 

Mr. Mulholland: Mr. Examiner, if we are going to go 
iiito all of this and it is going to be used actually as evi¬ 
dence in this case, isn’t it my understanding that there was 
ahother corporation down there that might be involved 
here, Merchants Despatch, Incorporated, that was mixed 
up in this in some way, if you are going back into the past 
history ? 

Mr. Handv: Well now, Mr. Clancv, did vou furnish—if 
there were any other questionnaires in this connection in 
which answers were furnished, then I want to incorporate 
in this record those questionnaires and those answers. We 
are trying to get at the situation as fully as we can and I 
don’t want to keep anything out of this record that ought 
to go in or put anything in it that ought not to go in. You 
ibean the Merchants Despatch, Incorporated? 

Mr. Mulholland: That is what I was thinking about. 

(Discussion off the record) 

Mr. Handy: Let me make this statement for the record. 
Merchants Despatch, Incorporated,; was furnished with a 
questionnaire LQ-2 by the Board and answers to that ques¬ 
tionnaire were submitted to the Board. We have no copy 
here of that questionnaire but that company was succeeded 
by Merchants Despatch Transportation Corporation, and 
we are perfectly happy to have the Board consider that 
questionnaire and the answers. Unfortunately we do not 
have a copy of it here. 

Mr. Mulholland: The reason I bring this up is I under¬ 
stand that Merchants Despatch Transportation Corporation 
was the successor to a merger between Merchants Despatch 
Transportation Company and Merchants Despatch, Incor¬ 
porated. So if we are going to go back and consider any¬ 
thing relating to Merchants Despatch Transportation Com¬ 
pany. it seems to me that—and Merchants Despatch Trans¬ 
portation Corporation—we ought to have included the two 
for both corporations rather than one that resulted in the 
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form of Merchants Despatch Transportation Corpor¬ 
ation. 

84 Examiner Fanelli: Then, as I understand it, you 
both agree that all of these questionnaires should be 
in the record, is that correct? 

Mr. Handy: Mr. Manville will make a statement for the 
record along that line. 

Mr. Manville: I would object to bringing in the Merchants 
Despatch Transportation Corporation and any of its cor¬ 
porate predecessors, Merchants Despatch, Inooporated and 
Merchants Despatch Transportation Company, on the 
ground that their status has no relation to the issue here. 
In respect to Merchants Despatch Transportation Com¬ 
pany, I would say in that connection that subsequent to De¬ 
cember 1, 1936, it was not engaged in operating any shop 
property, and on December 17, 1936, this consolidation took 
place, so that there is nothing here among the issues in¬ 
volving any predecessor of Merchants Despatch Transpor¬ 
tation Corporation except for the period prior to December 
1, 1936, when one of its predecessors here, Merchants Des¬ 
patch Transportation Company, was operating this shop 
property, and prior to that date did not involve Merchants 
Despatch, Incorporated in the operation of the property. 

Examiner Fanelli: Let us take up these exhibits one by 
one and straighten out the objections. The first exhibit 
offered on behalf of Despatch Shops, Incorporated, is Ex¬ 
hibit 5, which is the questionnaire of the Merchants Des¬ 
patch Transportation Company as distinguished from the 
Joint Stock Company. Now, I understand that is being 
offered by Despatch Shops. I understand that counsel for 
the Railway Department has no objection to the introduc¬ 
tion of that exhibit. Are you making an objection to that? 

Mr. Mulholland: Exhibit 5 is the one I am making objec¬ 
tion to. My position is that if we are going into the past 
history or the predecessors to Despatch Shops, Incorpor¬ 
ated, we should go into the history of all of them, and k is 
our understanding that Merchants Despatch, Incorporated, 
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was one of them. All I am asking is that I wouid like the 
right to object later to these exhibits, if it should develop 
in the testimony or in cross examination that Merchants 
Despatch, Incorporated, does have something to do with 
this. I don’t know. 

85 Examiner Fanelli: Subject to that reservation you 
have no objection at the present time to the intro¬ 
duction of Exhibit 5, which is a questionnaire on Merchants 
Despatch Transportation Company, is that your position? 

Mr. Mulholland: That is my position, except I think I 
will take an objection in case I forget to do it later. 

Examiner Fanelli: I have not ruled. 

Mr. Handy: I understand you haven’t, I don’t want you 
to at this time. 

Mr. Mulholland: Out of an abundance of ignorance of the 
background of this company I am making that objection. 

Examiner Fanelli: I would like my question answered on 
Exhibit 5, which is the answer to the questionnaire of the 
Company as distinguished from the Joint Stock Company. 
Do you make objection to the introduction of that exhibit ? 

Mr. Mahville: On the part of the Railroad Company, we 
make no objection to Exhibit 5 relating to Merchants Des¬ 
patch Transportation Company covering a period prior to 
December 1, 1936, and neither do we have any objection 
to Exhibit 6 relating to the old Joint Stock Company. I 
might simply state in explanation of my objection that the 
only thing we object to is bringing into this proceeding any¬ 
thing relating to Merchants Despatch, Incorporated, and 
the successor company, Merchants Despatch Transporta¬ 
tion Corporation, on the ground that they have no relation 
to the issues here. 

Mr. Handy: We insist that that is true. They don’t have 
relation to the issue here, as we understand it, whether 
Despatch Shops, Incorporated, performs a service within 
the meaning of this Retirement Act, informative only as to 
the historV of these companies. I concur readily in the 
objection Mr. Manville makes in this respect and want to 
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withdraw from the record on his objection anything along 
that line that he objects to. 

Examiner Fanelli: Exhibits 5 and 6 will be received in 
evidence without objection by counsel for Despatch Shops 
or counsel for the New York Central, with exception allowed 
i to counsel for the Railway Department. 

(The documents referred to received in evidence and 
marked Exhibits 5 and 6, respectively.) 
i S6 Examiner Fanelli: As I understand it, Mr. Hand}', 
! you made an offer five or ten minutes ago of all the 

questionnaires that were submitted to the Board. I take it 
from vour last statement that vou still make that offer in- 
sofar as they involve the history and background of these 
corporations, but agree with counsel for the New York 
i Central Railroad .that their present operations are not 
i material to the operations of Despatch Shops, Incorporated, 
is that the extent of vour offer? 

Mr. Handv: Yes, that thev do not bear materiallv on the 
issue here involved at all. They are simply informative 
i to the Board as to the previous history of these companies. 

Examiner Fanelli: That involves first, a questionnaire of 
Merchants Despatch Transportation Corporation and also 
a questionnaire on Merchants Despatch, Incorporated, two 
j questionnaires which those companies answered for the 
Railroad Retirement Board. 

Mr. Manville: We understand there was no questionnaire 
1 for the Merchants Despatch Transportation Corporation 
but only for Merchants Despatch, Incorporated. 

Examiner Fanelli: No questionnaire for Merchants Des¬ 
patch Corporation—in view of that, do you change your 
1 offer to Merchants Despatch, Incorporated? 

Mr. Handv: Yes. 

Examiner Fanelli: In view of the limits upon that offer, 
i have you still an objection to the introduction of that? 

Mr. Manville: As showing the corporate history, no par- 
■ ticular objection to that. The point we make is that Mer¬ 
chants Despatch Transportation Corporation and its cor- 
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porate predecessor, Merchants Despatch, Incorporated, 
are not related to the issues in this proceeding. 

Mr. Handy: We concur in that. That has been our position 
throughout, of course. 

Examiner Fanelli: It is noted for the record that the 
answer to the Board’s questionnaire on Merchants Des¬ 
patch, Incorporated, will be received in evidence for the 
purposes offered by counsel for Despatch Shops. I will 
supply a copy of that for the record. That will be received 
in evidence as Exhibit No. 7. 

87 (The document referred to will be received in evi¬ 
dence as Exhibit No. 7.) 

Mr. Mulholland: I understand the Examiner’s ruling that 
that will be received solely for the purpose of showing the 
historical background of these respective companies? 

Examiner Fanelli: Yes, that was the extent of the offer. 

Mr. Mulholland: I have no objection, that is sufficient. I 
am merely trying to get the facts. 

Examiner Fanelli: There has been no occasion for any 
ruling of any offer beyond that. That was the extent of the 
offer, and I have admitted it to that extent. 

Mr. Handy: We don’t consider it at all material to the 
direct issue involved here. 

Examiner Fanelli: I understand. 

Mr. Handy: I request that this be introduced. 

Examiner Fanelli: That will be received in evidence, as 
Despatch Shops, Incorporated, Exhibit No. 8, without ob¬ 
jection by counsel for Railway Employees Department. 

(Received in evidence and marked Exhibit No. 8.) 

Mr. Mulholland: You are giving me these kind of fast, 
i Examiner Fanelli: I will reserve a ruling on that. 

By Mr. Handy: 

Q. Mr. Becker, the general officers of Despatch Shops, I 
believe you said, are in Building No. 11? A. That’s right. 

Q. The clerical work in connection with the management 
and operation of Despatch Shops, Incorporated, is done 
there, isnt’t it? A. It is. 

t 
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Q. By Despatch Shops, Incorporated, forces? A. That’s 
right. 

Q. And they are under your direction and control? A. 
That’s right. 

Q. You are not connected in any way with the New York 
Central Railroad Company? A. I am not. 

88 Q. And the matter of patterns, blueprints, and all 
working plans, outside of those, of course, furnished 
you by persons for whom you perform work, are they made 
by your forces in your offices? A. They are. 

Q. In vour offices ? A. They are. 

Q. In the handling of correspondence, telephoning and 
everything of that sort, is that done in the regular way, 
United States mail, and by regular telephone communica¬ 
tion lines? A. It is. 

Q. Do you use any wires of the New York Central Com¬ 
pany in that connection? A. We do not. 

Q. Or the mails of the New York Central Company? A. 
We do not. 

Mr. Handy: I think, subject to recall, you may examine, 
Mr. Mulholland. There may be something additional. We 
never know when we are through. I will reserve the right 
to spend another half day. 

Cross-examination 

By Mr. Mulholland: 

Q. Mr. Becker, what do you purchase from outside con¬ 
cerns, that is, prefabricated materials? A. We purchase 
steel in the shapes of plates and bars, strip, lumber. 

Q. No, I was referring to prefabricated, in the sense of 
being an article which will apply to these cars. A. Cast¬ 
ings, cast steel sidings. 

Q. Do you purchase car sides elsewhere? A. We do some¬ 
times and sometimes we build them ourselves. 

Q. Car doors? A. Yes. 

Q. Where do you purchase those? A. Youngstown Steel 
Door Company. 
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Q. What do you do with respect to the manufacture of 
underframes? A. Build them ourselves. 

89 Q. Do you build very many of them? A. Every 
new car we have to have an underframe. 

Q. When you say you build a new car, you build it from 
the track up, is that right? A. That’s right. 

Q. Could you say, off-hand, what proportion of your work 
during the past year has been building new cars? A. Well, 
the majority in the past year, this year 1939, a bulk of our 
work has been on conversion cars. 

Q. conversion cars, do you build them from the under- 
frame up? A. We do truck w’ork, whatever is necessary, 
and we do underframe work also. 

' Q. What was your occupation prior to your present one? 
A. I was—with this company I was Assistant General 
Manager. 

Q. How long did you occupy that position? A. I should 
say about four years. 

Q. What did you do prior to that? A. Assistant to the 
Vice President and General Manager. 

Q. Of Despatch Shops, Incorporated? A. Well now, you 
are getting back now to the old company. 

Q. That was Merchants Despatch Transportation Com¬ 
pany, was it? A. That’s right. 

Q. Have you ever worked for a railroad? A. Never have. 

Q. Are you familiar with the operations that are con¬ 
ducted in a large car shop on a railroad? A. Up to a certain 
point. 

Q. Have you visited a number of these shops? A. Over 
a period of time I wouldn’t say a number, I have been in 
several shops, both railroad owned and privately owned. 

Q. Have you had occasion to observe the work that was 
done in a large railroad car shop? A. I have, but not in 
the past four or five or six years. 

Q. Isn’t the work which you do to a large extent similar 
to that performed in a large railroad car shop? A. 
It is. 
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90 Q. Except for the building of cars, isn’t it pretty 
generally the practice in large car shops to do the 

same kind of work that you are doing! A. It is. 

Q. I take it from your former answer, then, that you are 
not familiar with the operations that were conducted in the 
Englewood Shop and the Campbell Street Shop of New 
York Central! A. I have never been in either one of those 
shops. 

Q. You would say, wouldn’t you, that the manufacture of 
wedges and brake hangers is customary in large railroad 
car shops? A. I don’t think wedges and brake hangers, 
not all railroad shops have facilities for manufacturing 
them the way an outside does, such as American Car. 

Q. But they do make them, don’t they? A. That I can’t 
say, I don’t know. 

Q. What do you do with the scrap or debris, or what is 
left over from a car that you tear down? A. Sell it. 

Q. Who do you sell it to? A. The wood we sell to this 
man White. 

Mr. Handy: Who is White? 

The Witness: Earl C. White. 

By Mr. Mulholland: 

Q. Is he a Rochester man? A. He is, I think he lives in 
Rochester but his place of business is in East Rochester. 

Q. What do you do with your scrap iron and steel? A. 
Sell it to the scrap dealers. We have sold some to individ¬ 
ual manufacturing plants. 

Q. How do you handle that with the company for whom 
you are rebuilding these cars, do you credit their account 
with that scrap or how do you handle it? A. You mean 
scrap that was removed from the car or the scrap that is 
accumulated during the course of fabricated parts? 

Q. The scrap that is removed from the cars? A. 

91 The scrap sometimes is delivered according to in¬ 
structions from the railroad or on the basis of the 
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contract we may dispose of it ourselves, depending on the 
nature of the contract. 

Q. All of your work done out there is done under con¬ 
tract, is it? A. Yes. 

Q. Now', will you describe the procedure that you follow 
in obtaining these contracts? A. We submit our price. 

Q. How do you know who to submit it to? A. How do 
we know-—we have an inquiry. 

Q. Who does that inquiry come from ? A. We receive an 
inquiry from the company who desires the price. 

Q. Who do you receive that from if it is to be New York 
Central work? A. Mr. Bower. 

Q. Who is Mr. Bower? A. Vice President of Purchases 
and Stores, or if it is miscellaneous material it may be Mr. 
Warne or one of the other purchasing agents. 

Q. Then what do you do? A. We submit our price. 

Q. Do you have any discussion about price with them be¬ 
fore vou submit it? A. No, sir. 

Q. Is everything done by closed bid? A. Clayton Act bid 
is all closed bid. 

Mr. Handy: He is speaking about New York Central. 

By Mr. Mulholland: 

Q. I am talking about New York Central. A. It is closed 
bid. We simply submit our price. 

Q. Don’t you ever have any discussion about price? A. 
Naturally, every one does. 

Q. Your deals with the New York Central aren’t handled 
with bids, are they? A. Yes, they are. 

Q. Not with closed bids, are they? A. I wouldn’t say they 
are closed bids, no. 

Q. A\ ith whom do you make the contract when you make 
one with New York Central? A. If it is for new cars or 
conversion cars, Mr. Bower. 

92 Q. During the process of the manufacture or con¬ 
version of these cars, do you ever change the price? 
A. No, ve do not. 

I 
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Q. Isn’t it true that sometimes when you have a large 
order there is some request made from the New York Cen¬ 
tral that you make some effort to reduce the cost ? A. Not 
after a contract is signed. 

Q. Who fixes the price? A. I do. 

Q. Is that price fixed to make a profit for Despatch Shops ? 
A. It is. 

Q. I believe you testified that all inbound and outbound 
freight from your plant is shipped at the regular tariff 
rates? A. That’s right. 

Q. Has that always been true ? A. It has. There are some 
instances, if there is any second-hand material that is used 
on a car that is furnished by the railroad, that moves in as 
company material w r hich we pay for. 

Q. Isn’t that true, also, of the materials you may ship 
back to them from torn down cars ? A. That moves as com¬ 
pany material, scrap material. 

Q. That moves deadhead, doesn’t it? A. Yes. 

Q. When you tear down cars and the material is to be 
shipped back to the railroad company, or the New York 
Central, that scrap, of course, is segregated from the rest 
of your scrap so that that may be done? A. It is segre¬ 
gated as it comes off the car, it is set aside, as it is accu¬ 
mulated it is loaded to them. 

Q. I mean that you do segregate rather than set aside by 
pounds? A. No, we do not segregate, you mean, the differ¬ 
ent parts? 

Q. As between two different purchasers. In other words, 
if you are tearing down some cars for P. & L. E. and some 
for the New York Central, would you keep the P. & L. E. 

scrap separate from the New York Central? 
93 A. We would. 

Q. Are there any employees on the payroll of the 
New York Central working down there? A. Working for 
the New York Central? 

Q. That is what I mean. A. Yes, there are. 

Q. What positions? A. Inspectors. 
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Mr. Handy: What is that? 

The Witness: Inspectors. 

By Mr. Mulholland: 

Q. What are the duties of these inspectors? A. See the 
work is performed properly, and on repair work that they 
get what we charge them for. 

Q. Do they inspect the work as it is being done ? A. They 
do. 

Q. It isn’t confined to the inspection of the finished prod¬ 
uct? A. It is done in the process of the building of the car. 

Q. Does the New York Central hake any clerical help in 
your office? A. I think the chief inspector has a clerk who 
is employed directly by the New York Central. 

Q. How are your employees in the shops paid? A. Paid 
by check. • 

Q. I mean on what basis, piece work or hourly rates? A. 
Both. 

Q. Wh<j> are paid on an hourly rate? A. Watchmen. 

Q. What general class of employees? A. Watchmen and 
certain classes of laborers, foremen, assistant foremen: 
some of our foremen are paid on a weekly rate, some on 
hourly rate. 

Q. Would it be a fair statement to say that your mechan¬ 
ics are all paid on a piece basis? A. I think it would, yes. 

Q. Who fixes that piece work rate? A. We do. 

94 Mr. Handy: How is that material at issue? What 
is the purpose of that? Just note an objection to the 
question. 

Examiner Fanelli: Are you objecting to the question ? 

Mr. Handy: I object to it on the ground that it is not 
material. 

Examiner Fanelli: What are you going to prove? 

Mr. Mulholland: I would like to find out if the New York 
Central has anything to do with the fixing of the piece 
material. 

Examiner Fanelli: I think the objection is overruled. 
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Mr. Handy: Exception. 

The Witness: They have nothing to do with it. 

By Mr. Mulholland: 

Q. Have yon varied your piece rate? A. They have not. 

Q. When was the present piece rate fixed? A. When was 
it fixed? 

Q. Yes. A. They have been increasing it or decreasing 
it according to the condition. 

Q. When was the last change? A. I can’t say that off¬ 
hand. 

Q. Has it been since you were Vice President or General 
Manager? 

Mr. Handy: I will just note an objection to this line of 
questioning. It is not an issue or competent for any pur¬ 
pose. I note an exception. 

By Mr. Mulholland: 

Q. You would not know whether New York Central orig¬ 
inally fixed this rate or not? 

Mr. Handy: Objection. 

Examiner Fanelli: Overruled. 

Mr. Handy: Excepted. 

The Witness: New York Central has nothing to do with 
the rates we establish. 

By Mr. Mulholland: 

Q. Would you have known it at the time you occupied 
your present position? A. I would. 

Q. Do you ever discuss your piece work rates with 
95 any of the officials of the New York Central? A. No, 

sir. 

Q. Does Despatch Shops, Incorporated, do any advertis¬ 
ing? A. The only advertising we do is to help some of the 
people who may ask us for a contribution for a certain 
function that is going on, such as police or the firemen or 
something like that. 
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Q. But you don’t do any advertising in periodicals de¬ 
signed to reach potential customers? A. We do not. 

Q. Do you employ any salesmen? A. No, sir. 

Q. Do you go out and solicit any business in any other 
way or merely accept inquiries that come to you? A. Ac¬ 
cept inquiries. 

Q. Do you know what official of the New York Central, 
if it is a contract with the New York Central, makes deci¬ 
sions as to whether you get the work? A. I do not. 

Q. Do you know whether a large part of the work which 
you are now doing and have been doing for the past two 
years was formerly done in New York Central shops? A. 
I don’t know that. 

Q. You never use railroad mail in your dealings with the 
New Yofrk Central Railroad? A. No, sir. 

Q. You testified, I believe, that your clerical work is all 
done in your office here. Who does your auditing? A. 
Mr. Reid. 

Q. What is his official capacity? A. Auditor. 

Q. Of what? A. Despatch Shops, Incorporated. 

Q. Who does your accounting work? A. Just how far do 
you mean—Mr. Reid compiles those figures. 

Q. And are they subject to review by anyone else? 
96 A. I imagine thev are, ves. 

Q. Who would you say it was? A. Why, our Presi¬ 
dent and our Board. 

Q. Who is the Treasurer of your company? A. The trea¬ 
surer is Mr. Ahrens. 

Q. Does he occupy any position with the New York Cen¬ 
tral? A. He does. 

Q. Does any officer or employee of the New York Central 
who is also an officer and employee of your company come 
to the plant frequently? A. They do. 

Q. Who does come to the plant? A. Mr. Alger, our 
President, Mr. Starbuck. 

Q. What is his position? A. Executive Vice President. 
Clancy comes, Mr. Flynn, Mr. Moses. 
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Q. Do they confer with you with respect to questions of 
policy in the management of the plant? A. No one except 
Mr. Alger. 

Examiner Fanelli: Mr. Becker, these people you just 
named, did you say they were officers or employees of 
Despatch Shops? 

The Witness: No, of New York Central. 

Bv Mr. Mulholland: 

* • 

Q. And Despatch Shops? A. No, not officers of Despatch 
Shops. 

Q. Isn’t Mr. Alger? A. Mr. Alger is an officer, he is our 
President. 

Q. Mr. Clancy is, isn’t he? A. Clancy is just a Comp¬ 
troller of both companies. 

Q. Of both companies? A. That’s right. 

Q. Do you know Mr. Flynn? A. I do. 

Q. Does he ever visit the plant ? A. He does. 

97 Q. Is he an officer or employee of the company ? A. 

Despatch Shops? 

Q. Yes. A. No, sir. 

Q. What is the purpose of his visits usually? A. I imag¬ 
ine to look over the work that we are doing for them. 

Q. Do you know what his position is with the New York 
Central ? A. I do, Chief Engineer of Motive Power and 
Rolling Stock—Chief Superintendent, it is not engineer. 

Q. Who are the salaried officers of Despatch Shops? A. 
Salaried officers—Mr. Alger, Mr. Reid, myself, Mr. Stuber. 

Q. What is his position? A. He is my assistant. 

Q. You are on the Board of Directors, I take it? A. I am. 

Q. Where do you hold your Board of Directors’ meet¬ 
ings? A. In New York. 

Q. Where in New York? A. 466 Lexington Avenue. 

Q. Do you have an office at that address, your company, 
I mean? A. Our President has an office there. I do not, 
our President has an office there. 

Q. Do you have any clerical help there? A. We don’t. 
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Q. Do you mean by that that Mr. Alger sits in his office 
as an officer of the New York Central and that is the office 
that vou are referring to? A. That’s right. 

Q. You don’t have any separate offices especially desig¬ 
nated for Despatch Shops? A. We do not. 

Q. Can you tell me who is on your Board of Directors? 
A. Yes, sir, Mr. Alger, Mr. Place, Mr. Beakes, Mr. O’Hara, 
Mr. Beach. 

Q. Just a moment. If you can do this with my interrupt¬ 
ing you I would like to ask you, as you name them, whether 
they occupy any position with the New York Cen- 
98 tral. either as officers or employees? A. Mr. Alger 
does, Mr. O’Hara doesn’t. 

Examiner Fannelli: Will you state the position? 

The Witness: Mr. Alger is Vice President of Traffic of 
the New York Central. Mr. O’Hara is not an employee of 
the New York Central. 

Bv Mr. Mulholland: 

m 

Q. What is his occupation? A. He is President of the 
Merchants Despatch Transportation Corporation and the 
Northern Refrigerator Line. I am employed only by the 
Despatch Shops. Mr. Place is a joint employee. Mr. 
Beakes— 

Q. (Interposing) What is Mr. Place’s position with the 
New York Central? A. He has just had a new title and I 
can’t give it to you. 

Q. What was it prior to his new title? A. That I can’t 
tell vou. 

Mr. Handv: I will state he is Vice President of the New’ 

*r 

York Central. He is not a joint employee. He is a Vice 
President, he is also a director of Despatch Shops, Incor¬ 
porated, is that right? 

The Witness: That’s right. Mr. Beakes is General 
Counsel of the New’ York Central and director of our com¬ 
pany. Mr. Raymond, I can’t tell you his connection, I 
dbn’t know. Have you got them all there? 
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Mr. Mulholland: I don’t have them, that is why I asked 
you. 

The Witness: Mr. Bead) is a member of the law firm of 
Harris, Beadi, Folger, Bacon and Keats in Rochester. 

Examiner Fanelli: Has Mr. Beach any connection with 
the New York Central or its subsidiaries? 

The Witness: Not to my knowledge. 

Examiner Fanelli: Mr. Becker, I wonder if during re¬ 
cess you could ascertain Mr. Raymond’s connection with any 
company outside? 

The Witness.: I will endeavor to. 

By Mr. Mulholland: 

Q. How often do you hold Board meetings? A. About 
once a quarter, more often if necessary, subject to call of 
the President. 

Q. Mr. Alger presides? A. He does. 

99 Q. Who hired you? A. A man by the name of Mr. 

Pickard. 

Q. Let me put it this way, who designated you to take 
your present position? A. The Board of Directors. 

Q. Do you have any knowledge as to how that Board is 
chosen? A. I do not. 

Q. You do know that the New York Central owns all of 
the stock of Despatch Shops, do you not? A. Yes, sir, I 
suppose they do. 

Q. You know that, don’t you? A. Yes. 

Q. Now, you were formerly connected with Merchants 
Despatch Transportation Company, were you not? A. For¬ 
merly connected with them? 

Q. Yes. A. Well, I was a joint employee, never directly 
connected with them. 

Q. Joint employee of whom? A. Merchants Despatch 
Transportation Company. 

Q. And who else? A. Despatch Shops, Incorporated. 

Examiner Fanelli: Is that true today, Mr. Becker? 

The Witness: That is. 
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By,M r. Mulholland: 

V 

Q. I am referring to the company, not the corporation. 
A. The Merchants Transportation Company? 

Q. Yes.* A. Yes, 1 was a joint employee. 

Q. Now, who were you joint employee with there? A. 
With Merchants Transportation Company and Merchants 
Despatch, Incorporated. 

Q. Now, is there any substantial difference between the 
work done by Despatch Shops and that done by Merchants 
Despatch Transportation Company? A. There is. 

Q. Would you explain that difference, please? A. 
100 They don’t have the facilities for doing the work 
there that we have in our plant. 

Q. What did Merchants Despatch Transportation Com¬ 
pany do? A. They are also an operating company and 
we are not. 

Q. Is that true after 1923? A. Yes, we have never been an 
operating company. 

' Mr. Manville: Let me interrupt there to make a correc¬ 
tion if necessary. The Merchants Despatch Transporta¬ 
tion Company, as we understand, has reference to the com¬ 
pany operating this shop prior to December 1, 1936. 

Mr. Mulholland: That is the one I was referring to, yes. 

The Witness: We were not an operating company. 

Bv Mr. Mulholland: 

Q. As between that company and Despatch Shops, was 
there any substantial difference in the nature of the work? 
A. Yes, they were not able to do any more work then than 
they are at the present time, they don’t have the facilities. 

Q. I am referring now to Merchants Despatch Transpor¬ 
tation Company, not Corporation. A. And Despatch Shops, 
Incorporated, we are doing the same class of work, that’s 
right. 

Q. Do you know whether the New York Central or any of 
its affiliate lines have any substantial amount of work, in 
the nature of w’ork which you do—does the New York Cen- 
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tral or any of its subsidiary lines, if you know, have work 
done at other points similar to what you do? A. I imagine 
they do when conditions warrant it. 

Q. What do you mean by “conditions warrant it”? A. I 
mean general business conditions. 

Q. You mean by that that if your facilities couldn’t han¬ 
dle it they would go elsewhere ? A. Absolutely. 

Q. Don’t you know who you are bidding against when you 
bid for the New York Central work? A. We do not. 

Q. Have you lost any bids that you have made with 
101 New York Central in the last two years? A. Not in 
the last two years, no. 

Q. Have you since Despatch Shops was organized? A. 
No, I don’t think we have. 

Q. Then wouldn’t it be a fair statement to say that you 
are doing all of that type of work that the New York Cen¬ 
tral or its subsidiary lines has done? A. That I wouldn’t 
have any knowledge of, I don’t know. 

Q. At least you know that you have never lost anv bid 
that you have made during that time? A. That’s right. 

Q. But you are not in a position to know whether they 
have made inquiries elsewhere giving the work out? A. I 
don’t know. 

Q. At the present time you are making deductions from 
the payroll of your employees for the Railroad Retirement 
Act? A. We are. 

Q. And that dated, did it, from the time that the Board 
made its ruling that is a subject of discussion in this case 
—was that approximately July of this year? A. Yes, they 
made the ruling around the 1st of July. 

Q. And that is when you started making those deductions ? 

A. Yes. 

Q. Prior to that time you made deductions for the Social 
Security? A. That’s right. 

Examiner Fanelli: At this point, Mr. Becker, that 
$50,000 to which you testified earlier in the morning is the 
difference between Social Security taxes and Carriers ’ Tax¬ 
ing Act taxes? 
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The Witness: That’s right. 

Examiner Fanelli: For both employee and employer 
taxes ? 

Mr. Iiandv: I want to say this also, Mr. Examiner and 
Mr. Mulholland, that these balance sheets will show under 
tax liability accruals under this Retirement Act, which is 
simply a contingent liability. We accrue it temporarily. 

If this Board should reverse its order of course the 
102 accrual will be immediately cancelled, reversed and 
cancelled, but we do accrue all contingents, contin¬ 
gent liabilities. That should not be taken as any indication 
of any recognition, though. 

Mr. Mulholland: I understand. I understand, then, that 
you are not paying it in, you are merely accruing it. 

Mr. Handy: We are accruing it merely, -we are not pay¬ 
ing it in, and under the notice to the employees we are de¬ 
ducting and holding it, to be returned in the event they 
should be held not to be within the Act. 

Examiner Fanelli: Did you actually pay the taxes under 
the Social Security Act prior to the initial ruling? 

Mr. Handy: Yes. 

The Witness: Yes. 

Mr. Handy: You are still doing that? 

The Witness: Yes, sir. 

Examiner Fanelli: Still paying taxes? 

Mr. Handy: Y es. 

By Mr. Mulholland: 

Q. I presume your statement that the New York Central 
owns all of the stock of Despatch Shops is subject to the 
Directors holding qualifying shares, isn’t that correct? A. 
That’s right. 

Q. Have you ever been called into a stockholders’ meet¬ 
ing? A. Stockholders’ meeting—we have an annual meet¬ 
ing once a year. 

Q. And at that meeting is where the Board of Directors 
is elected? A. They are. 
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Q. Now, at the stockholders’ meeting, who votes the stock 
of the New York Central Railroad? A. I vote it as Vice 
President and General Manager. 

Q. The stock owned by the New York Central Railroad? 
A. No, it is voted—signed by Mr. Williamson. 

Q. By Mr. who? A. Mr. Williamson. 

Q. Who appears and votes at the stockholders’ meetings 
and votes the stock owned by the New’ York Central Rail¬ 
road? A. A man from the Treasurer’s—the Secre- 

103 tary’s office, comes up, and meeting is opened for 
anyone to vote, and he has a document from Mr. Wil¬ 
liamson w’hereby the stock is voted. 

Q. And is he the person who designates the names of the 
directors to be elected? A. That I can’t say. 

Q. Well, you vote for the directors, don’t you? A. I 
voted just once, as to directors, the directors are named. 
Examiner Fanelli: You are a director, you testified? 
The Witness: Yes, I have only performed that duty 
once. 

By Mr. Mulholland.: 

Q. Do you remember who nominated the directors? A. 
No, I do not. 

Examiner Fanelli: Mr. Mulholland, if your cross exami¬ 
nation is going to go on much longer, we might adjourn 
here for lunch. 

Air. Mulholland: That will suit me rather than to go on 
now’. 

Air. Handy: You have made me think of some things 
that, of course, I forgot. 

Examiner Fanelli: Then I think we will recess for lunch, 
until 2 o’clock. 

(AYhereupon, at 1:00 o’clock p. m. the hearing was re¬ 
cessed until 2:00 o’clock p. m.) 

104 Afternoon Session 

(The hearing reconvened at 2:00 o’clock p. m.) 
Examiner Fanelli: The hearing will come to order. 
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Cross Examination (Cont’d) 

Bv Mr. Mulholland: 

Q. Mr. Becker, these car parts that you manufacture for 
the New York Central are shipped to what points, if you 
know? A. To all points on their lines. Some may go to 
West Albany, some may go to Collingwood. 

Q. They are shipped to the shops of the New York Cen¬ 
tral where they are used, is that right? A. That’s right. 

Q. Are some of these parts forgings? A. They are. 

Q. You don’t make all of the forge parts for the New 
Y6rk Central, do you? A. That I don’t know. 

Q. From whom did you get the figure $50,000 that you 
testified to this morning? A. From our records. 

Q. Did you do that personally? A. No, I did not. 

Q. Did you know how they arrived at these figures? A. 
I imagine from our payroll. 

Q. Do you know whether they took,each individual’s pay¬ 
roll and figured it? A. I imagine they did. 

Q. But you don’t know? A. No, I do not. 

Mr. Handy: I guess I must have been out. What was 
this $50,000 item, what did that refer to? 

Mr. Mulholland: That is the amount he testified to this 
morning with respect to what it would cost, as I understand. 

Mr. Handy: That is just the cost from accruals. That 
was 49, wasn’t it? 

105 The Witness: I said approximately $50,000. 

Mr. Handy: There is also an accrual on the part 
of the company for an equivalent amount, around $98,000 
all told. Am I right about that? 

The Witness: That’s right, yes, you are right on that. 

By Mr. Mulholland: 

Q. Can you tell me approximately how many employees 
you had during the year 1938—approximate average is 
what I want. A. Well, our average in ’38 was down. Now, 
I can’t tell you. We were very quiet up until about the 
Second or third week in October and then we started up, 
but we were very quiet up until that time. 
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Q. Could you give a rough estimate as to how many em¬ 
ployees you had? A. Well, if I do it will be rough. 

Q. All right, go ahead. A. And it will be just reaching 
in the air, but I would say in the neighborhood of four to 
five hundred. 

Q. Four to five hundred? A. Four to five hundred. 

Q. And what was the situation in 1936? A. 1936 we were 
down still lower, as 1 remember—1 would want to check on 
our records on that. 

Q. Despatch Shops was organized in November 1936, so 
you wouldn’t have any record as to that except the last 
month. A. No. 

Examiner Fanelli: Mr. Becker, where did you get the 
employees with whom you first started? 

The Witness: Where did we get the employees? 

Examiner Fanelli: In other words, did you take over 
the employees of Merchants Despatch Transportation Com¬ 
pany? 

The Witness: Yes. 

By Mr. Mulholland: 

Q. Now I believe you testified that all of the cars that you 
repair or rebuild or convert are taken out of transportation 
service for that purpose. Isn’t it true, Mr. Becker, that 
any car that has heavy repairs in a railroad shop is taken 
out of transportation service for that purpose? A. 
106 I should imagine it would have to be. 

Mr. Handy: State the fact whether it is or not, if 
you know. 

The Witness: It is, yes. 

By Mr. Mulholland: 

Q. And they don’t get back into transportation service, 
do they, until they are repaired and ready to go out on the 
road? A. Thev do not. 

Q. To your knowledge, has any inquiry from the New 
York Central or any of its subsidiary lines been turned 
down by Despatch Shops? A. Not to my knowledge. 
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Q. You would know about that, wouldn’t you, as Vice 
President? A. I would since the first of the year, yes. 
i Mr. Handy: What was the question? 

(The question was read back by the reporter.) 

Mr. Mulholland: I am referring to inquiries of business. 

Mr. Handy: I assumed that. 

By Mr. Mulholland: 

Q. Would you feel free to refuse an order requested by 
the New York Central? A. I certainly would. 

Q. In other words, you would feel, if you received an in¬ 
quiry you would merely say you wouldn’t handle it? A. 
That would depend on conditions; if I couldn’t meet the 
conditions and give them delivery at the time they required 
it or if my price was high I wouldn’t get the business. I 
would turn it down if we had no—couldn’t meet delivery. 

Q. Would you feel free to turn it down just because you 
didn’t want to do it? 

Mr. Handy: I object to that. 

Examiner Fanelli: The witness may answer. 

The Witness: I don’t just get the question. 

By Mr. Mulholland: 

! Q. We will put it this way. Would you feel that you had 
authority to refuse to do business with the New York Cen¬ 
tral? A. I would feel I had authority if there was a good 
reason why we couldn’t handle it, yes. 

107 Q. We will assume there wasn’t a good reason ex¬ 
cept that you didn’t like to do business with them? 
A. I don’t know why we wouldn’t like to do business with 
them. 

Q. I do—well, as a matter of fact, it is true, isn’t it, Mr. 
Becker, that you feel justified, or couldn’t turn down any 
business from the New York Central if you could get the 
price? A. Provided we could meet the delivery and the 
price requirements they wanted. 

Q. You would have to take it? A. No, I wouldn’t say I 
would have to take it, no. 
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Q. "Well then, you would feel free to turn it down for a 
reason other than that? A. I w r ould. 

Examiner Fanelli: Mr. Becker, have you ever turned 
down one when the price was right and you had the facili¬ 
ties to meet the business? 

The Witness: No. 

Examiner Fanelli: You haven’t, have you? 

The Witness: No. 

By Mr. Mulholland: 

Q. Has Despatch Shops paid any dividends since its in¬ 
corporation? A. They paid dividends in 1937. 

Q. Do you know whether the New York Central Railroad 
has ever advanced any money to the Despatch Shops? A. 
Not to my knowledge. 

Q. Does Despatch Shops own the physical equipment and 
the real estate now being used by Merchants Despatch 
Transportation Corporation? A. They own the land and 
the tracks and switches and some of the buildings. 

Q. And I presume you receive a rental for that property? 
A. We do. 

Q. What is the rental? A. It is based on the amount of 
monev that we have invested. 

Q. Upon what basis? A. On the basis of what the prop¬ 
erty and installation costs. 

Q. Is it on a percentage? A. It is. 

108 Q. What percentage is that? A. It is 6 percent. 

Q. And is that based upon the book value or the 
cost? A. Based on the cost. 

Q. Merchants Despatch Transportation Corporation is 
owned by whom? A. I don’t know. 

Q. You don’t know who owns the stock of that corpora¬ 
tion? A. I do not. 

Examiner Fanelli: Is that in connection with the Trans¬ 
portation Corporation? 

Mr. Mulholland: Yes. 

Examiner Fanelli: Are you an officer of that corpora¬ 
tion? 

The Witness: I am not. 
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Bv Mr. Mulholland: 

Q. Did! you handle the negotiation of the lessees on that 
property? A. I did not. 

Q. Do -you know who did? A. Mr. West. 

Q. Is he your predecessor? A. Y.es. 

Q. Is Northern Refrigerator Lines owned by the New 
York Central? A. I do not know. 

Q. Is the Pittsburgh and Lake Erie Railroad owned by 
the New York Central? A. I don’t know that. 

Q. Now, you say in 1937 you did very little—you were 
practically closed down or did very little work—how did 
you put it ? A. 1937 was a good year. 

Q. That was a good year? 

Mr. Handy: That was the first year of their operation. 

The Witness: That’s right, that was a good year. 

By Mr. Mulholland: 

Q. 1938 was the bad year? A. That was a bad year. 

Q. Do you know whether the New York Central 
109 Railroad had any cars built or conversions made any 
place other than Despatch Shops during 1938? A. 
No, I don’t know. 

Q. Who prepared Exhibits No. 2 and 3? A. Who prepared 
the exhibits? 

Q. Yes. A. Or the figures? 

Q. Well, the report of operations and general balance 
sheet. A. You will have to make that just a little more clear 
for me. 

Q. Who prepared the statistics or figures that are in 
here? A. Mr. Reid. 

Q. What is his title? A. Auditor. 

Q. Of your company? A. Yes, sir. 

Q. Did he actually prepare the document? A. I don’t 
think he did, no. 

Q. Who prepared that? A. Prepared in New York. 

Q. By whom? A. I don’t know the man’s name. 

Examiner Fanelli: Is he an officer or employee of your 
corporation, Mr. Becker? 


? 
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The Witness: That I don’t know—he is not an officer. 

Examiner Fanelli: Is he an employee of your company? 

The Witness: No, he is not. 

Examiner Fanelli: You don’t know whose employee he 
is? 

The Witness: I imagine he is a New York Central em¬ 
ployee, in fact, I know he is. 

By Mr. Mulholland: 

Q. Can you tell off-hand approximately how many men 
were employed during 1937? A. Well, you asked me that 
before. 

Q- ’37—I think I asked ’38. A. No, I can’t tell you off¬ 
hand. 

Q. How would your production of that year corn- 
110 pare with what you are doing so far this year? A. 

We w r ere higher. 

Q. You were higher in ’37 ? A. Yes, we were. 

Q. So that you probably had more employees in 1937 than 
you have at the present time? A. I would say off-hand—I 
would want to check to make absolutely certain from our 
records. 

Q. Would it be a fair statement to say that the condition 
of your business substantially follows the requirements of 
the New York Central Railroad and its subsidiary com¬ 
panies? A. I wouldn’t say that, no. 

Q. You would not? 

Mr. Handy: I didn’t get that question. 

(The question w^as read back by the reporter.) 

The Witness: It would follow the general trend of busi¬ 
ness at large throughout the United States the same as any 
other manufacturing company. 

By Mr. Mulholland: 

Q. Well, a very small part of your business is devoted to 
other than New York Central and its subsidiaries, isn’t it? 
A. Yes. 
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Q. And there isn’t the fluctuation in that work that you 
do for other than New York Central and its subsidiaries 
that there is in the business that you do for the New York 
Central and its subsidiaries, is there? A. That’s right. 

Q. Isn’t it true that as a general proposition very little, 
on a percentage basis, of your business is done for other 
than New York Central or its subsidiaries? A. That’s 
right. 

Q. And that percentage wouldn’t vary much from year to 
year, would it? A. Why, no, perhaps it wouldn’t and yet 
it may. 

Q. Do you know how your rates of pay compare with 
those of employees of the New York Central shops doing 
similar work? A. I do not. 

Ill Q. I presume that Despatch Shops, Incorporated, 
is under the state compensation law, isn’t it? A. 
We are. 

Q. How do you handle that ? A. V> r e insure through an in¬ 
surance company. 

Q. You insure through an independent company? A. 
That’s right. 

1 Q. And that company handles the adjustment of all your 
claims, is that right? A. That’s right. 

Q. Well now, do you pay that insurance company on an 
annual premium of some kind or are you more in the nature 
of a self-insurer? A. No, we are not self-insured by any 
means. 

Examiner Fanelli: You pay a premium? 

The Witness: We pay a premium. 

By Mr. Mulholland: 

Q. And does that vary with the number of men you have 
employed? A. It varies according to our number of men 
and also our accidents, the rate is set according to the num¬ 
ber of accidents which we have. The rate is set by the 
state. 

Q. Don’t you pay any of these claims directly? A. No, sir. 

Q. On page 3 of Exhibit No. 2 there is an item called 
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“Personal Injury Drafts” and a certain amount of money 
paid out. AVould you explain that to me? A. That covers 
doctor bills that we have paid. Our contract with the in¬ 
surance company specifically states that we are to pay 
the doctor bills. 

Q. Are you accountable only to the Board of Directors of 
your company for the way you conduct your business there? 
A. And Mr. Alger as President. 

Q. What are the nature of the instruction you receive 
from Mr. Alger, if any, with respect to the operation of 
this plant? A. Well, if he feels I need criticism he isn’t 
long giving it to me. 

112 Q. I wasn’t referring only to criticism—I assume 
you never got any of that. A. Yes, I do. 

Q. Well, do you confer with Mr. Alger about your 
methods of operation and production and other matters? 
A. Certainly. 

Q. Do you submit to him any budgets or estimated costs, 
or figures of that nature when you are going to do a job of 
some kind, a large job? A. Sometimes I talk it over with 
him, yes. 

Mr. Mulholland: I think that is all unless you inspire 
some more questions. 

Mr. Handy: Well, you covered some that I had intended 
to ask. 

Re-direct examination by Mr. Handy: 

Q. Now, about this matter of the state compensation act. 
I believe you say that Despatch Shops, Incorporated, has 
a policy insuring it under the state compensation act? A. 
That’s right. 

Q. That policy runs to your company and protects its 
employees alone? A. That’s right. 

Q. You pay the premium on that policy? A. We do. 

Q. And the attorneys representing that insurance com¬ 
pany, of course, take care of whatever actions may be 


brought on account of it and of the work before the Com¬ 
pensation Board? A. That’s right. 

Q. Now, Mr. Reid, the auditor of your company, is located 
in your office building here? A. That’s right. 

Q. And he has no connection with New York Central Rail¬ 
road Company? A. None whatsoever. 

Q. Any more than you have? A. None whatsoever. 
113 Q. Now then, none of the directors of your com¬ 
pany are directors of the New York Central Railroad 
Company? A. Not to my knowledge. 

Mr. Handy: That is covered by the answer to the ques¬ 
tionnaire. 

Mr. Mulholland: I believe there are some. 

Mr. Handy: There are no directors of Despatch Shops 
which are directors of Central, I am quite sure. 

Mr. Mulholland: According to your questionnaire they 
are, I just don’t want to get the record cluttered. 

(Discussion off the record) 

By Mr. Handy: 

Q. In 1.937 you had a heavy year? A. That’s right. 

Q. During that year did you construct any new cars? A. 
That I think we did, but I would have to refer to our 
records on that. 

Q. I see, but you were occupied inost of that year? A. 
That’s right. 

Q. You took over by assignment, I believe, some con¬ 
tracts which had been made just prior to your company 
taking over this property, and you completed those con¬ 
tracts? A. That’s right. 

Q. And as a result of your operations during that year, 
you made some money? A. Right. 

» Q. And you declared a dividend? A. We did. 
j Q. And for the record I will say that dividend was 
$600,000. is that right? A. I think it was. 
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Q. That was ’37 ? A. ’37. 

Q. During 1938, you did not pay any dividend? A. We 
didn’t. 

Q. Nor have you so far during ’39? A. No, sir. 

Q. Are you able to state the number of new cars 

114 you have built during the period commencing, say in 
October of ’38 up to this time? A. October ’33? 

Q. I don *t care to have it accurately, but approximately ? 
A. I would say approximately 400 cars, new cars. 

Q. New cars? A. Brand new T cars. 

Q. And for what different concerns were they built? A. 
The new cement hoppers were built for the New York Cen¬ 
tral, and the perforated lining cars which we are building 
now are for the New York Central. 

Q. And you built some during that period for the P. & 
L. E., did you? A. No. 

Q. Well, did you convert any cars or do any work of that 
sort for the P. & L. E.? A. We did for the P. & L. E. some 
hopper cars. 

Q. Yes, how many of those were there? A. I think when 
we stopped and started on that there was around 700 still 
to do, which we finished. 

Q. And do you remember the price per car? A. I do not. 
Q. You remember the price per completed car that you 
built for the Central? A. The cement hoppers? 

Q. Yes, the new cars? A. Was around $4,000 apiece. 

Q. T am speaking of new cars. A. That’s what I am. 

Q. And the new box cars you are building now, who are 
they for? A. New York Central. 

Q. And what is the value of those per car—your contract 
price, if you know? A. Let’s see—I haven’t got that figure 
in my head, I would have to refer to our records. 

115 Examiner Fanelli: Is it lower or higher than the 
price— 

The Witness: Of the cement hoppers? I -would say it is 
just a little bit higher, a trifle We can get that off the 
contracts. 
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By Mr. Handy: 

Q. Now then, you say business was slack during 193S up 
to about October, then it picked up.’ A. That’s right. 

Q. I ask you to state what the fact is as to your capacity 
to produce work, completed jobs, having been absorbed or 
substantially absorbed by the work you were doing for the 
Central and affiliated lines, since the latter part of 1938 
up to this* time? A. Well, right along at the present time 
we have got all the work that we can take care of. There 
were certain times this year that we could have handled 
more work, and we certainly could have handled a lot more 
in "38. 

Q. When was it that you bid on this P. & L. E. work 
under the competitive bidding process provided under the 
Clayton Act ? A. I am not sure whether that was ’36 or ’37. 
You see, the order was started and then business conditions 
was bad and we stopped. 

Q. That work was for how many cars, do you remember? 
A. The last contract was for a thousand. 

Q. And that was submitted to open competitive bidding 
by other companies and you received that bid? A. That’s 
right. 

Q. And you completed that work? A. We did, but we 
didn’t complete it until the early part of this year. 

Q. Now then, as to underframes, you were asked whether 
you built the underframes for new cars, to which you 
answered that you did, complete, in your plant? A. That’s 
right. 

Q. Do you know how many of those underframes you 
built in the last two years, off-hand? A. We would have to 
build a complete new underframe for every new car that 
we built, and on the P. & L. E. contract and on the con¬ 
version cars we simply did certain work on the under¬ 
frame. 

116 Q. On the new cars you built for the Central? A. 
We built a complete underframe. 
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Q. There have been several thousand of these cars? A. 
Well, not several thousand in the period you are speaking 
of. 

Q. I am speaking of the last two years. A. No, not sev¬ 
eral thousand because we only built just a very few entirely 
new cars. 

Q. You haven't the number in mind right now? A. Well, 
it would be the cement hoppers and the present perforated 
lining cars. 

Q. Well, I am asking as to the number? A. That would 
be 400. 

Q. 400. Now then, something -was said about a Mr. 
White, you were having some business dealings with Mr. 
White. Who is he? A. Mr. White is a man who deals in 
second-hand scrap lumber and sells; some of it he cuts up 
into firewood. 

Q. He has no connection with your company? A. Abso¬ 
lutely not. 

Q. Nor with any of the New York Central or affiliated 
lines? A. None, to my knowledge. 

Q. Now, you built, did some work—built some cars or 
at least had some contracts with the Railway Express 
Agency? A. That’s right. 

Q. And -what did that work consist of? A. That con¬ 
sisted of repair work, heavy repairs. 

Q. What do you mean by heavy repairs? A. I mean a 
practically rebuilt car. 

Q. And when was that work performed? A. It is being 
performed all the time. 

Q. You are doing that all of the time for Railway Ex¬ 
press? A. Yes, we are. 

Q. That is under contract with the Railway Express 
Agency? A. That’s right. 

117 Q. Now then, I take it the Railway Express Agency 
has someone in the nature of an inspector, has it, 
looking, checking on that work? A. They do. 
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Q. The duty of the inspector is to check the work to see 
that it complies with the specifications provided? A. That’s 
right. 

Q. What, if anything, does that inspector have to do with 
the management, control, direction, or handling of your 
men, anything? A. Absolutely nothing. 

Q. That is done entirely by yourself and your depart¬ 
ment heads under you? A. That’s right. 

Q. Now, the annual meetings of your company are held 
here, are they not? A. Yes, sir. 

Examiner Fanelli: I take it that is the stockholders’ 
meetings ? 

Mr. Handy: Yes, the annual stockholders’ meetings. 

Bv Mr. Handv: 

•> V 

Q. Something was asked you about whether the New 
York Central Railroad Company bought all of its forged 
parts from you, to which you answered you didn’t know. 
What is the fact as to your making all the forged parts 
which you use in your construction and repair work? A. 
We make them all. 

Q. Something was said in your direct examination, if I 
am not mistaken, with reference to Mr. Alger or yourself or 
someone of the company being joint employees of the rail¬ 
way company and the Despatch Shops. What did you mean 
by that, that they are jointly employed or that they are 
separately employed by each company? A. No, Mr. Alger 
is a direct employee of the New York Central and is Presi¬ 
dent of our company and is a member of its Board. 

0. And your employment is entirely separate for Des¬ 
patch Shops? A. Absolutely. 

Q. Now, you have been asked something about the rental 
of the property you own lying west of the manufacturing 
plant of Despatch Shops. That is leased to the Merchants 
Despatch Transportation Corporation? A. That’s right, a 
certain portion of it. 
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118 Q. A certain portion of it? A. Yes. 

Q. I hand you a copy of Agreement of Lease be¬ 
tween Despatch Shops, Inc. and Merchants Despatch Trans¬ 
portation Company, which I have marked Despatch Shops 
Exhibit No. 9. 

(The document referred to was marked for identification 
as Exhibit No. 9.) 

By Mr. Handy: 

Q. I ask you if the rent stipulated in there of $40,879 is 
the rental you received from Merchants Despatch Transpor¬ 
tation Company for that property ? A. I think that we re¬ 
ceived a little more than that at the present time, due to cer¬ 
tain work that we have done, increasing the value of that 
property. Now, I would have to refer to our records to 
make sure on that. 

Q. All right, but this is the rent which was paid under 
the lease at the time? A. At the time it was made, that’s 
right, but there have been changes in that since then. 

Q. I diverted for a moment. I spoke about the Railway 
Express Agency’s inspectors. Any work inspected there 
by the New York Central Railroad Company inspector is of 
the same extended character as that performed by the Rail¬ 
way Express Agency? A. That’s right. 

Q. And neither of these inspectors have anything to do 
with the control, direction, supervision or handling of your 
men in the performance of their work? A. None whatso¬ 
ever. 

Q. Did the P. & L. E. have an inspector during the per¬ 
formance of its work? A. They did. 

Q. And does the same thing apply to him as you have said 
applies to these other inspectors? A. That’s right. 
119 Examiner Fanelli: Mr. Becker, is the P. & L. E. 

inspector a different individual from the Railway Ex¬ 
press? 
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The 'Witness: The Railway Express is different. He has 
nothing to-do except for work for the Railway Express. 

By Mr. Handy: 

Q. Well now, this matter of having inspectors there is a 
common practice with companies that are having done work 
by your concern! A. That’s right. 

Q. Having work done by your concern to check the prog¬ 
ress ? A. It is done in every other car shop. 

Q. It is the practice common to all shops, railroad, inde¬ 
pendent, t or otherwise? A. It is independent, as far as rail¬ 
roads arfc concerned that I don’t know. 

Q. All independent shops follow that same practice, that 
practice is followed by companies or concerns or persons 
who are having work done in the shop? A. To the best of 
my knowledge it is. 

Q. Merchants Despatch Transportation Corporation, do 
they have an inspector there whenever you do work for 
them? A. They do. 

Q. Who occupies the same status as these others? A. 
That’s right. 

Mr. Handy: We will offer Exhibit 9 in evidence. 

Mr. Mulholland: I have no objection. 

Mr. Handy: We will furnish you a copy of it if you want 
it. 

Examiner Fanelli: The document identified as Exhibit 9 
will be received in evidence without objection. 

(The document referred to was received in evidence and 
marked Exhibit No. 9.) 

Examiner Fanelli: I would like to ask about that lease. 
Is that the lease presently in effect? 

The Witness: With certain alterations. 

Exarrliner Fanelli: Have the alterations been formally 
made between the companies ? 

120 • The Witness: No, it is an agreement with them. 

The original lease stands but it is on a sliding scale, 
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depending upon the amount of money and the trackage that 
they use or the trackage that we use. 

Examiner Fanelli: In accordance with the sliding scale 
there, the rental has been increased, but that is in accord¬ 
ance with the original provisions of the lease? 

The Witness: Yes. 

Mr. Handy: We have the original lease by the predeces¬ 
sor of Merchants Despatch and Merchants Despatch Trans¬ 
portation Corporation. That is attached to this extension 
of the lease, made— 

Examiner Fanelli: Thank you. I think I am clear on 
that. 

Mr. Handy: —made on the part of the succeeding com¬ 
panies, the existing companies. 

I think you may inquire, Mr. Mulholland. I don’t notice 
anything more, but I won’t say there isn’t. 

Recross Examination 

By Mr. Mulholland: 

Q. During 1938 when you testified that you could have 
handled substantially more business, did you make any ef¬ 
fort to get any more? A. I don’t think it would have done 
much good because the country as a whole was pretty quiet. 

Q. But you didn’t make any effort? A. Didn’t make any 
effort because there wasn’t any business. 

Q. Does Mr. Alger receive a salary from Despatch Shops? 
A. No, he does not. 

Q. On page 4 of Exhibit 4, there are listed a number of 
officers who are both officers of the New York Central and 
of Despatch Shops. Will you look at that and tell me 
whether any of them receive any salaries from Despatch 
Shops? A. They do not—you mean Mr. Alger, Mr. Place or 
Mr. Beakes? 

Q. And on dowm. A. They do not. 

Q. Now, is Mr. Ahrens actually acting as the Trea- 
121 surer of Despatch Shops? A. I wouldn’t say that 
Mr. Ahrens is, perhaps someone in his organization 
is. 
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Q. Someone in the New York Central office, is that cor¬ 
rect ? A. I would say so. 

Q. And would that also be true of Mr. O’Mahoney, Secre¬ 
tary? A. That’s right. 

Q. Either he or someone in his office takes care of all 
the minutes and whatever secretarial work is required for 
Despatch Shops? A. That’s right. 

Q. The Examiner asked you a question with respect to 
these inspectors, and I didn’t quite understand what your 
answer was. Do the same individuals do the inspecting for 
the New York Central and the P. & L. E.? A. They do. 

Q. They are not separate men, they are the same men? 
A. No. 

Q. And is that true of the Michigan Central, is it the same 
men? A. We have done no work for the Michigan Central. 

Examiner Fanelli: I believe the other company was Mer¬ 
chants Despatch. 

The Witness: Railway Express, that is a different man. 
By Mr. Mulholland: 

Q. You also testified in regard to Merchants Despatch 
Transportation Corporation. Merchants Despatch Trans¬ 
portation Corporation is different from New \ r ork Central 
and P. & L. E. inspectors? A. That’s right. 

Q. What is this item on page 4 of Exhibit 3 for the Michi¬ 
gan Central Railroad Company? A. Well, that’s just some 
conversion cars. 

Q. There is no inspector for that work? A. Yes, New 
York Central man. 

Q. Isn’t it a fair statement to say, then, that you have 
New York Central inspectors who do all of the inspecting 
for the New York Central and any of its system lines that 
have work in there? A. That’s right. 

122 Q. Do you do much bidding under the Clayton Act? 
A. We do some. 
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Q. How many such bids have you made in the past year ? 
A. We have onlv made two. 

mt 

Q. And for what companies were those? A. P. & L. E. 

Q. Both? A. Yes. 

Q. Do you ever make any bids under the Clayton Act re¬ 
quirements for any other railroad? A. We do not. 

Mr. Mulholland: I think that is all. 

Mr. Handy: There is one thing 1 didn’t ask you about. 
Now, as 1 understand, under the Unemployment Insurance 
Act there is a provision whereby the railroad companies or 
any of their subsidiaries, I take it, are to help out in every 
way they can in the matter for annuities, one thing and 
another. As a matter of fact, matters of that sort which 
may come to any of the Despatch Shops or any of its subsidi¬ 
ary companies, I think, are handled by railroad men, isn’t 
that it? 

The Witness: That’s right. 

Mr. Handy: There may be other instances where you 
are performing work or advising with the company with re¬ 
spect to jobs on hand where railway mail might be used, I 
didn’t want to leave any question there. I am quite certain 
it must be done, although 1 have no positive knowledge. 

The Witness: You are right. 

Mr. Handy: Does that also apply with respect to the 
company’s telephone or not? 

The Witness: No, we never use the company telephone, 
never do. 

Mr. Mulholland: You don’t have a private wire, tele¬ 
phone wire, from your plant to New York Central office? 

The Witness: No, we do not. 

Mr. Mulholland: Or do anv of vour other customers? 

• * 

Examiner Fanelli: You use the regular long distance 
telephone? 

123 The Witness: That’s right. 

Mr. Handy: Now, I think if we may have a few 
moments, I think we will be ready to rest, at this time any- 
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way. Now, if you have any witnesses, I don’t want to delay 
you at all, Mr. Mulholland. 

Mr. Mulholland: We don’t have any witnesses but I un¬ 
derstood when we introduced these exhibits that Mr. Clancy 
would take the stand and answer some questions. 

Mr. Handy: If you wish to call him: I wasn’t going to 
put him on. 

Mr. M'ulholland: It doesn’t make any difference, there is 
not any burden of proof. 

Examiner Fanelli: I would like to make two things clear. 
The Examiner, of course, is interested in getting as com¬ 
plete a record as possible, and on that behalf the Examiner 
will permit the calling of any witness for evidence that is 
material. Let that be understood. 

Secondly, there is no indication of burden of proof on the 
calling of witnesses, but in the event that neither counsel is 
desirous of calling any witness the Examiner will call him. 
In that connection I think it would be helpful if you would 
at least indicate who is present here this afternoon, Mr. 
Handv. 

y # 

Mr. Handy: Mr. Reid, Auditor of Despatch Shops, and 
Mr. Clancy, our Assistant Comptroller. 

Examiner Fanelli: Is that all? 

Mr. Handy: Yes, that is all. 

Examiner Fanelli: Has the New York Central any men 
present other than Mr. Clancy, who, I think, holds an office? 

(No response) 

Are there any further questions of this witness? 

Mr. Handv: Not for the moment. 

Examiner Fanelli: You may recall him, if you 'wish. 

We will recess for ten minutes. 

(Whereupon, at 2:50 o’clock p. in., a recess was taken until 
3:00 o’clock p. m.) 
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124 After Recess. 

Examiner Fanelli: The hearing will come to order. 

Mr. Handy: The record, I think, sufficiently shows, the 
answers to the questionnaire of Despatch Shops, Incorpor¬ 
ated, the ownership and control of Despatch Shops, Incor¬ 
porated, by the New York Central Railroad Company. To 
bring it right down to date, I put in a statement by the Sec¬ 
retary of our company showing the ownership, as Exhibit 
No. 10, and the directors and officers of Despatch Shops is 
also shown by the answer to the questionnaire, but I have a 
like statement bringing it right down to date and easily 
referred to, which may be marked Exhibit No. 11. 

(The documents referred to were marked for identifica¬ 
tion as Exhibits Nos. 10 and 11, respectively.) 

Re-direct exambiation (Continued) by Mr. Handy: 

Q. Now then, in connection with the services which are 
performed by Mr. Alger, and the Treasurer’s office, Secre¬ 
tary's office, in New York, services performed for the ac¬ 
count of and on behalf of Despatch Shops, there are 
amounts billed by the New York Central Railroad Com¬ 
pany to Despatch Shops, which I wish to refer to. You are 
familiar with the billing, are you, Mr. Becker? A. Yes, I 
am. I don’t know whether I have got all these figures in 
my head. 

Q. May I put it in leading form then, because I have the 
figures, T am sure they are accurate. On account of Mr. 
Alger’s services to the company, your is billed, Despatch 
Shops is billed by the New York Central Company $416.67 
a month? A. That’s right. 

Q. That is, he gets $5,000 for his services. Now, with 
reference to the Treasurer’s office, you are billed $300.00? 
A. That’s right. 

Mr. Mulholland: Per month? 

Mr. Handy: Yes. 
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By Mr. Handy: 

Q. And with reference to the Secretary’s office, $100.00 
per month? A. That’s right. 

Q. And with reference to the Secretary to the 
125 President, $100.00 per month? A. That’s right. 

Q. And with reference to the Assistant Vice Pres¬ 
ident and Comptroller, $75.00? A. That’s right. 

Q. Are there any other billings that you know of—a small 
amount here of $4.36, what is that for? A. 1 think that is 
railroad retirement. 

Q. Taxes, 1 see. Are there any other amounts? A. We 
pay a portion of the gatetender. 

Q. Gatetender? A. Yes, at Lincoln Road Crossing. 

Q. At Lincoln Road? A. That’s right. 

Q. And why do you pay a portion of that? A. Because 
on account of our switching in and out of our plant, he has 
to raise and lower those gates a lot more often than he 
would if we were not doing that work. 

Q. That is where your line crosses Lincoln Road at the 
east end of your plant? A. That’s right. 

Q. What amount do you pay there? A. I think it is a 
dollar and a half a day for each working day. 

Q. One question I meant to ask you if I didn’t, and that 
is this, whether or not under present construction condi¬ 
tions your work for the New York Central Company and 
its subsidiary lines is substantially exhausting the capacity 
of your plant ? Did I ask you that? A. You didn’t ask me, 
but is it. 

Mr. Mulkolland: At the present time? 

The Witness: At the present time. 

By Mr. Handy: 

Q. And for how long has that continued? A. That’s just 
started, recently. 

Q. By the way, as a matter of information, what is your 
plant capacity, that is, wdiat could you do in the way 
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126 of production of completed cars, we will say? A. De¬ 
pending entirely upon the type of car. 

Q. Well, can you give us some illustration? A. A box 
car—I am speaking of an entirely new car now—I would 
say 30 cars per day; a hopper car, 28 per day; a refriger¬ 
ator, 15 per day. 

Examiner Fanelli: This is building a new car? 

The Witness: That is an entirely new car. 

Mr. Mulholland: I understand when you say 40 cars per 
day that would take up the full use of your plant? 

The Witness: 1 didn’t say 40, I said 30. No, that would 
still leave us some work for repairs because most of the new 
cars today are steel cars. 

Mr. Mulholland: What I am getting at is that the figures 
that you are giving are not in the aggregate of what you 
could do in one day. Each figure is a day’s billing? 

The Witness: A day’s billing. For instance, our hopper 
cars wouldn’t take any of our erecting shop space and that 
would leave us free to do work for Railway Express or 
Merchants Despatch in our wood erecting shop. 

By Mr. Handy: 

Q. Something was said here about when Despatch Shops 
took over this work it took over the employees of Mer¬ 
chants Despatch Transportation Company. A. That’s 
right. 

Q. Those, I take it, were the employees who had been 
engaged in this kind of work prior to, that is, in construc¬ 
tion and heavy repair work, prior to the time you took 
the property over? A. That’s right. 

Q. Mr. Becker, during the last two years has your force 
remained substantially constant, that is, have you had 
about the same men in your employ during that period? A. 
No, the early part of ’38 we were down, up until October. 
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1 think I made the statement we liad approximately four 
to live hundred men in ’38. 

Q. *37. I am speaking of since that time now. A. It lias 
been fairly uniform. 

127 Q. There is not much fluctuation? A. No. 

Q. In the work, that is, you have the same men 
practically constantly employed and have them today? A. 
That's right. 

jO. And would you say your shop is working at substan¬ 
tially full capacity now? A. Practically so. 

Mr. Handy: I think that is all. 

Re-cross examination (Continued) by Mr. Mul- 
holland: 

Q. These figures for which you are billed by the New 
York Central Railroad are billed to you in the aggregate, 
are they? A. They are separated. 

Q. They are separated? A. That's right. 

Q. In other words, the New York Central Railroad bills 
you $5,000 a year for Mr. Alger, is that correct ? A. That’s 
right. 

Q. Do you know whether Mr. Alger gets that or whether 
New York Central gets it? A. I know nothing about it. 

Q. The same would be true for the rest of them, wouldn’t 
:.t? A. That’s right. 

Examiner Fanelli: Have vou anvthing further? 

Mr. Handy: I don’t think I have anything further. 

Examiner Fanelli: Exhibits 10 and 11 will be received 
in evidence. 

(The documents referred to were received in evidence 
and marked Exhibits 10 and 11, respectively.) 

Examiner Fanelli: If you don’t mind, I would like to ask 
a few questions. 
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By Examiner Fanelli: 

Q. Mr. Becker, as I recall, you testified that none of the 
directors of Despatch Shops were directors of the 
128 Xew York Central Railroad, I believe that was your 
testimony? A. Not to my knowledge. 

Q. Would you know whether they are directors of any 
company affiliated with the New York Central Railroad? 
A. I wouldn’t know that. 

Q. Or whether they are officers or employees of any com¬ 
pany? A. I wouldn’t know that. 

Q. Mr. Becker, were you on the premises, with the prop¬ 
erty when Despatch Shops first did work for Railway 
Express? A. Yes. 

Q. Can you outline the arrangements under which you 
began to do work for Railway Express? A. It was under 
the form of a contract. 

Q. Were you the negotiator of that contract? A. No, I 
was not. 

Q. Can you inform us who was? A. Mr. West. 

Q. He was your predecessor? A. That’s right. 

Q. Are you acquainted with the negotiations that took 
place? A. Up to a certain point. I would have to refer 
to them to make sure that I am right. 

Q. I see. Do you feel that you could tell us a little about 
it? A. Well, I can tell you this much, that the work that 
is done is designated by their man. That is, certain parts 
that need removal or repairs is done by their representa¬ 
tive, tells us what to do. 

Q. Do you have one contract with the Railway Express 
under which you perform all their repairs from time to 
time, or what repairs you do perform, or do you make a 
separate contract for each job? A. No, it carries on, the 
work is the same from year to year. 

Q. Do you have a seniority system in the plant? A. 
Seniority system? 

Q. Yes. A. No, we don’t. 
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129 Q. You have no provision for length of service or 
anything of that sort? A. We always take care of 

our old n^en and always have. 

Q. You testified, I believe, that you were formerly con¬ 
nected with the Merchants Despatch Transportation Com¬ 
pany before you came with Despatch Shops? A. That’s 
right. 

Q. What was your position there? A. I was at the last 
Assistant—I still was Assistant General Manager when 
the transfer of the name was made. In fact, I have been 
with the company for 32 years, it will be 32 years next May. 

Q. That is with Merchants Transportation Company 
and with Despatch Shops, Incorporated? A. That's right. 

Q. There is one little item on the physical operations that 
' am not quite clear on. You testified you had no foundry ? 
A. No foundry. 

Q. Do I understand that what you do is that you make a 
pattern for the part and then you send it to a foundry? A. 
That only applies to dies, on car castings. The foundries 
furnish their own patterns. 

1 ( c >. When you do send a pattern, or when they make a pat¬ 
tern for you they make a cast and from that casting you 
make parts? A. We machine that and from that the differ¬ 
ent car parts are made or pressed. 

Q. Thank you. Now, you testified that the plant was 
located on the main line of the New York Central? A. 
Adjacent to the main line. 

1 Q. That is what I meant. What main line is that? A. 
The main line of the New York Central System. 

Q. Where does it go? A. It runs from New York to 
Buffalo. 

Q. In relation to the advance from Merchants Despatch 
Transportation Company to Despatch Shops, which I be¬ 
lieve you testified is material, how is that paid? A. How 
was it paid? 

130 Q. Yes, are you acquainted with that? A. No, I 
• am not. 
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Q. On your cars with perforated lining, is that a patented 
process? A. The perforated process is patented. 

Q. Do you hold the patent to it? A. We do not. 

Q. Who does? A. New York Central. 

Q. By what arrangements do you use it? A. What ar¬ 
rangements do we use it? 

Q. How do you get the use of the patent in your manu¬ 
facturing process? A. It is on their cars we use it, and 
any other railroad they pay them a royalty. 

Mr. Handy: I can answer that because I am familiar with 
it, Mr. Examiner. 

Examiner Fanelli: We will be glad to have you. 

Mr. Handy: For instance, he has testified about the man¬ 
ufacturing of the perforated lining parts for the Union 
Pacific. The Union Pacific has a license from the New York 
Central Company, owner of that patent, whereby it is 
authorized on a payment of a royalty to use that patented 
process on its cars, and this perforated lining is manu¬ 
factured by whomsoever it may designate. Here it desig¬ 
nated the Despatch Shops and it is there manufactured and 
then sent to the U. P., who apply it themselves to their cars. 

The Witness: That’s right. 

Examiner Fanelli: Thank you. 

By Examiner Fanelli: 

Q. In connection with Exhibit 1, you were calling those 
buildings by certain numbers. What is your highest number 
on that chart? A. 86. 

Q. Does that mean you have 86 buildings in your plant, 
or 86 different numbered items? A. That’s right. Thev 
are not all buildings. For instance, here are some oil tanks 
used for the storage of oil, that has a designated 
number. 

131 Q. But there are that number of separate items in 
the plant? A. Certain of these buildings have other 
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numbers carrying right along from the main number, which 
may be a lean-to to the main building. 

Q. Yes, thank you very much. Mr. Becker, were you able 
to ascertain Mr. Raymond's connection? A. No, I have 
not been. 

Q. In employing your help in Despatch Shops, you have 
certain qualifications that mechanics have to come up to? 
A. That's right. 

Q. Would you say those mechanics’ ratings are lower or 
higher or about the same as a man would have to work in 
a railroad car shop? A. 1 would say they are perhaps com¬ 
parable; if they weren’t we wouldn’t be able to have any 
men. 

Q. Do you have any knowledge, Mr. Becker, as to where 
former employees of yours go when you have to let them 
off? A. Where do they go? 

Q. I mean with w’hat concerns they take up work? A. 
No, I wouldn’t know anything about that. 

Q. Would you know’, Mr. Becker, how your salary rates 
for your employees compare with railroad shop rates for 
comparable lines of endeavor? A. I w’ouldn’t know that. 

Q. You testified as to a dividend paid in 1937. I just 
want to get clear on that point. I understood from your 
testimony that was all earnings? A. Earnings, that’s 
correct. 

O. Are you making money now’? A. A little bit. 

Q. Docs vour testimonv in connection W’ith the billing 

bv New York Central to von for treasury and secretarial 
• ♦ » 

work cover about all the services that New’ York Central 
performs for yon? Are there any other services they 
perform for you, do they perform or render you people 
any legal service, treasury and accounting and also services 
of the President? A. That’s right. 

Mr. Handy: You have separate attorneys in Roch¬ 
ester. 

132 The Witness: We have separate attorneys in 
Rochester. 

i 
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Examiner Fanelli: That is that Beach firm? 

The Witness: Harris, Beach— 

Examiner Fanelli: Do you know whether they do any 
work for New York Central? 

The Witness: I don’t know’ that. 

Mr. Handy: I can answer that. They do. 

By Examiner Fanelli: 

Q. There is one other point I want to get clear on this. 

The only securities outstanding are the common securities, 

you have no bonds outstanding, no preferred? A. No. 

Q. None authorized, I take it? A. No. 

Q. Mr. Becker, have any orders given to you for w T ork by 

New’ York Central, either for converted cars or for new’ 

cars, ever been cancelled bv New’ York Central? A. Ever 
* * 

been cancelled? 

Q. Yes. A. No. 

Q. Have you ever cancelled any, that is, have you ever 
undertaken to do some work and then by some sort of hap¬ 
penstance not done it? A. No, never. 

Q. I believe it w’as your testimony you are a director of 
Despatch Shops, is that correct? A. That is correct. 

Q. Can you inform us, Mr. Becker, following the initial 
ruling of the Board in this case, did the directors hold a 
meeting on it? A. You mean to make me a director? 

Q. I mean in connection with the initial ruling in this 
case, did the directors of Despatch Shops hold a meeting to 
consider the ruling and wiiat the position of the company 
might be on that ruling? A. No, they did not. 

133 Q. Do you know’, Mr. Becker, can you advise us 
for the purposes of the record, by just what process 
the decision was made to oppose the ruling? A. I cannot. 

Q. I take it, then, you w’ere not connected with that de¬ 
cision? A. I w r as consulted on it. 

Q. Can you tell us by w’hom? A. Yes, I talked to Mr. 
Handy about it. 

Mr. Handy: Mr. Alger, Mr. Beakes, we all considered it. 
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By Examiner Fanelli : 

Q. Was it ever taken up by the Board of Directors? A. 
Never. 

Q. I take it, Mr. Becker, you probably wouldn’t be ac¬ 
quainted with the organization of Despatch Shops then, 
that is, with the corporate transactions? A. No. 

Q. Do you have any fire rules and regulations on your 
plant? A. Fire rules and regulations—we have an organ¬ 
ized department, shop department. 

Q. Right in the plant? A. Right in the plant, yes. 

Q. Do you have any group insurance for your employees? 
A. We do. 

C). Is that connected in anv wav with anv New York Cen- 
tral or any New York Central affiliated group insurance? 
A. No. 

Examiner Fanelli: I believe that will be all just for the 
moment, at any rate, unless someone else has a question. 

Mr. Handy: In answer to various questions, you have 
delineated in your testimony who the officers of Despatch 
Shops are. who the directors are, where the directors meet, 
the stockholder’s meetings are held, how the business is con¬ 
ducted. and I want to ask you now if you understood the Ex¬ 
aminer's question along this line, that you are not ac¬ 
quainted with the corporate organization of Despatch 
13“ Shops, Incorporated. Did you mean to say no to that 
or did you understand he was referring to New York 
Central ? 

The Witness: I thought he was referring to Despatch 
Shops, the organization. 

Examiner Fanelli: That was my question, the proceed¬ 
ings and legal transactions and the contracts which lead up 
to the incorporation of Despatch Shops, Incorporated, that 
was what I meant. 

The Witness: That was before my time as Vice Presi¬ 
dent and General Manager. 

Mr. Handy: Originally—I didn’t get that myself. I 
thought you were referring to the present, I beg vour par- 
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don, Mr. Examiner. He is referring to the original pro¬ 
ceedings leading to the incorporation of Despatch Shops. 

The Witness: That was before my time. 

Examiner Fanelli: Yes, I rather thought it would be. 

Have you anything further? 

Mr. Mulholland: I have a couple of questions. 

By Mr. Mulholland: 

Q. You state that your contract with Railway Express 
is a continuing contract, is that correct? A. That is correct. 

Q. How is the cost basis fixed in that contract ? A. Cost 
basis—you mean price of material? 

Q. The cost to the Railway Express for the work that 
you do? A. So much for overhead and so much for profit, 
and the different items of material are revised to meet mar¬ 
ket conditions. 

Q. Well, more explicitly, is it a cost-plus proposition, 
something like that? A. You may term it as such. 

Q. Isn’t it the basis upon which you handle Railway Ex¬ 
press cars the same as any other shop on a railroad handles 
them ? A. That I wouldn’t know. 

Q. Are you familiar with any of the rates for repairs to 
foreign cars that are fixed by the A. R. R. or the 
135 Interstate Commerce Commission? A. I am not. 

Q. You wouldn’t know, then, whether the rates 
that you charge are fixed to correspond with those rates? 
A. No. 

Mr. Mulholland: That is all. 

By Examiner Fanelli: 

Q. Mr. Becker, just one more question, I think this will 
be my last. Have you had any other advances from any 
company since the incorporation of Despatch Shops, other 
than the advance to which testimony has been given, from 
Merchants Despatch Transportation Company? A. No. 

Q. Under your car building contracts, do you supply the 
funds by which you gather the material and pay the labor- 
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ers until you are paid under that contract? A. That’s 
right. 

Q. You are paid on the completion of the job? A. No, 
on the completion of a certain number of cars. 

Q. You supply the funds until you get payment, then 
finance it as you go along? A. That’s right. 

Examiner Fanelli: Thank you very much, Mr. Becker, 
that will be all for the present. 

Mr. Handy: That is all right, but you raised a question 
which I didn’t think it would be at all necessary for us to 
go into. Despatch Shops has two or three equipment 
trusts, by means of which it has been enabled to raise the 
funds necessary to produce these cars. I didn’t think you 
would want to go into that in detail. We can if you care to. 
That was a matter handled by Despatch Shops. 

Examiner Fanelli: Thank you very much. I think you 
are excused, at least for the present. 

(Witness excused) 

135 Mr. Handy: At this time I don’t know that we 
have anything more to introduce, Mr. Examiner. I 
guess all the exhibits have been put in. Exhibit 7 is the 
M. D. I. questionnaire, that is the one that we contend is not 
at all material. In fact, we contend that none of these ques¬ 
tionnaires and the answers are material to the issue involved 
herein. We supply them at the request and for the infor¬ 
mation of the Board and contend that none of them are ma¬ 
terial except the questionnaire and answer involving Des¬ 
patch Shops, Incorporated, the instant party. 

Mr. Mulholland: Then you are to furnish me with copies 
of Exhibits 7 and 9. 

1 Mr. Handy: 7 is the M. D. I. questionnaire and answer, 
and 9 is that lease. 

Mr. Mulholland: You are to furnish me with those two, 
I don’t have copies of those. 

Mr. Handy: That is right. 

Examiner Fanelli: Mr. Handy, I wonder if I have your 
position correctly on this. This morning the discussion 
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centered around questionnaire for Merchants Despatch, In¬ 
corporated, and I believe it was that questionnaire which 
bothered Mr. Manville. I didn’t understand that there was 
any limitation on the offer of the questionnaire for the im¬ 
mediate predecessor of this company, that is, Merchants 
Despatch Transportation Company. I didn’t understand 
that Mr. Manville had any objection to that. 

Mr. Handy: The point I am making is that when they 
were supplied for this record they were supplied as in¬ 
formative only. We contend that they do not in any way 
become material to the disposition of the issue in the instant 
proceeding. 

Examiner Fanelli: Mr. Handy, have you considered that 
there is testimony in this record that the physical opera¬ 
tions of Despatch Shops, Incorporated, are comparable to 
the physical operation, that is, the manufacturing opera¬ 
tions, as distinguished from the car loan operations of the 
predecessor. Now, in view of that testimony in the record 
I don’t quite understand your position on the questionnaire 
on Merchants Despatch Transportation Company not being 
relevant to the present proceeding. 

137 Mr. Mulholland: These exhibits also are the only 
place that you have your articles of incorporation. 

Examiner Fanelli: The only question this morning was 
on the Merchants Despatch, Inc., as I recall it, and there is 
a limited offer by you. I didn’t understand that there was 
any limited offer on the questionnaire on Merchants Des¬ 
patch Transportation Company. Is that a correct under¬ 
standing of it? It is hard for the Examiner to see why it is 
not relevant. That is, it is not relevant on such car loan 
operations as are discussed in that questionnaire—I believe 
it does discuss them—but it is relevant, in the opinion of 
the Examiner, on the manufacture of cars and heaw re- 
pairs of cars and reconversion. If you did have an objec¬ 
tion to the use of that testimony I am afraid I will have to 
overrule it. I want to know whether you are making one 
at any time. 
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Mr. Handy: My point specifically is this, that it is not 
relevant to the specific issue of whether or not Despatch 
Shops, Incorporated, owns and operates a facility or per¬ 
forms a service in connection with the transportation of 
property or passengers by railroad. 

Mjr. Mulholland: Do I understand that you are objecting 
tb the introduction of your own exhibits? 

Mr. Handy: No, no. 

Mr. Mulholland: Are you introducing them with that 
qualification? 

Mr. Handy: I stated, I think, in the introduction of 
those exhibits that the Board in making its original discus¬ 
sion had considered all of that history and that we thought 
it was only fair in supplying this record that we ought to 
put in all of the information that was before the Board in 
the making of that determination, and that we were offer¬ 
ing it for informative purposes in connection with this pro¬ 
ceeding but that the single issue as to whether or not Des¬ 
patch Shops, Incorporated, is within the Act, as I have 
stated, I am inclined to feel that that evidence mav not be 
relevant. 

Examiner Fanelli: Let me make it clear for the record 
that the exhibit pertaining to Merchants Despatch, 
13S Inc., is admitted to the extent of the limited offer 
made. The exhibit which is the questionnaire an¬ 
swered by Merchants Despatch Transportation Company 
wall be considered by the Examiner for the relevance it has 
to the proceedings in question. If that is not in accord with 
counsel’s view of the matter you may be allowed an ex¬ 
ception. 

Mr. Handy: Very well, I think we should say this. I 
think the situation justifies the statement that we will dis¬ 
cuss in our brief in this case the relevancy of these papers. 

Examiner Fanelli: That is satisfactory to me. 

Mr. Handy: They should be introduced as informative, 
and thev should be discussed and their relevancv argued to 
the Examiner. Is that a fair way to put it? These are 
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cases now almost of first impression, and we are pioneer¬ 
ing to some extent, there are more or less complicated situ¬ 
ations here, which I think everybody would see. 

Examiner Fanelli: The Examiner would find it helpful 
to get the view of the parties as to what the relevancy is, 
but the Examiner has made his ruling on the question there. 

Mr. Mulholland: Your ruling applies, does it not, to 
Exhibits 4, 5 and 6? 

Examiner Fanelli: There wasn’t any question about the 
questionnaire on Despatch Shops, Incorporated, no ques¬ 
tion at all there. 

Mr. Mulholland: That is right. 

Examiner Fanelli: The Examiner has ruled that the ex¬ 
hibit, the questionnaire on Merchants Despatch Transpor¬ 
tation Company is admitted for the relevance it has to this 
proceeding, and the questionnaire on Merchants Despatch, 
Inc., is admitted to the extent of the offer made. I think 
that clears up the situation. 

Did you have any testimony? 

Mr. Mulholland: I have no testimony. I would like to 
ask Mr. Clancy a few questions, however. 

Examiner Fanelli: Mr. Clancy, will you take the stand, 
please? 

139 "Whereupon, E. A. Clancy was called as a witness, 
and upon being duly sworn, was examined and testi¬ 
fied as follow’s: 

Direct Examination 

By Mr. Mulholland: 

Q. Mr. Clancy, are you familiar wuth the actual opera¬ 
tions conducted at Despatch Shops, Incorporated? A. The 
operations of the plant? 

Q. Yes. A. Not familiar with them much except in a 
general way, that they manufacture and repair cars. 

Q. Are you at all familiar with any of the operations of 
the shops of the New York Central Railroad? A. Not to 
any extent. 


I 
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Q. In your duties as Comptroller, would you have any 
occasion to know the amount of heavy car repairs and car 
building done by the New York Central Railroad in its own 
shops? A. No, I wouldn’t have as to money values, no; 
accounting for that is handled in the general auditor of dis¬ 
bursement's office, and I wouldn’t know. 

Q. Would you know whether Despatch Shops, Incorpor¬ 
ated, and the New York Central’s own shops have done all 
of the heavy repairs and car building that has been done 
for the New York Central in the past two years? A. I 
would say yes, it has, because there has been curtailment of 
the repair work. I say yes, that is, probably the Despatch 
and New York have taken care of all the work, there hasn’t 
been any outside work. 

Q. At least you would know of any other outside car 
building or heavy repairs done in the past two years? A. 
In the past two years, right. 

Q. Would you know how long ago any such work was 
done by an outside company? A. No, I wouldn’t have any 
knowledge. The car repair work has been limited since 
1930 due to the depression, and the abundance of equipment 
the railroads have had. 

140 Q. Has the fact that certain shops have been aban¬ 
doned by the New York Central Railroad and its 
affiliated lines come to your attention? A. No. 

Q. You would not know, then, what shops had been aban¬ 
doned? A. I wouldn’t, only in a general way, the shops 
have been closed and abandoned. 

Q. Doesn’t that appear in your accounting records in the 
fixing of valuations and depreciation? A. Yes, the aban¬ 
donments, if they are abandoned they are written out of 
the accounts. But as to the detail of those abandonments 
T ;iust have a general knowledge that if it is abandoned 
under the I. C. C. classification of accounts it will be 
charged to profit and loss as property retired and not re¬ 
placed, and the detail of that would cover thousands of 
items each year, and as to just what it is I wouldn’t know. 
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Q. Is it a fact that the car repair and car building facili¬ 
ties of the New York Central and its affiliated lines have 
been curtailed, have been to a large extent curtailed and 
abandoned since 1930 ? A. I wouldn’t say abandoned, they 
have been curtailed. The work in the shops has been 
curtailed. 

Q. There has been a considerable amount of abandon¬ 
ment of car building and car repair facilities, hasn’t there? 
A. Not to my general knowledge. There has been aban¬ 
donment of engine houses but I don’t know of any car shops 
being abandoned. Car shops at Beach Grove, car shops 
at West Albany and Collingwood, they are still there. 

Q. Do you know anything about the Englewood shop? 
A. Whether it is in active operation, I don’t know. 

Q. Under whose jurisdiction is the handling of these 
shops? A. The accounting. 

Q. No, the actual operation of them? A. Well, under 
Mr. Flynn, the car shops, and the Superintendent of Loco¬ 
motive equipment. 

Q. What is Mr. Flynn’s title? A. I don’t know 
141 just what his title is, Superintendent of Rolling 
Stock. 

Mr. Handy: lie is General Superintendent of Rolling 
Stock and Motive Power, something of that sort. 

The Witness: It is a long title—Superintendent of Mo¬ 
tive Power and Rolling Stock. 

Bv Mr. Mulholland: 

Q. Were you familiar with the circumstances surround¬ 
ing the incorporation of Despatch Shops? A. Generally 
familiar. 

Q. Would it be fair to say that Despatch Shops were 
organized primarily for the purpose of supplying the New 
York Central with new cars and to do heavy repairs for 
the New York Central? A. The Despatch Shops organi¬ 
zation wasn’t formed exactly for that. What was the word 
they use—an exchange of the facilities, car repair and car 
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manufacturing facilities of the Merchants Despatch Trans¬ 
portation Company, to the Despatch Shops, Incorporated, 
for its stock, and it was occasioned principally by the 
change in the revenue acts of 1936 requiring companies to 
pay out all their surplus earnings, and that was the main 
purpose of the transfer. 

Examiner Fanelli: What end of the transportation com¬ 
pany was making the earnings? 

The Witness: The transportation company—well, they 
had so many companies, one owning the stock of the other, 
we wanted to get them sort of limited. We had so many 
companies, we had three companies, so we wanted to get 
them down as much as possible. 

Examiner Fanelli: When you say “we”, whom do you 
mean? 

The Witness: The corporate officers of Despatch Shops, 
the then Merchants Despatch Transportation Company. 

Bv Mr. Mulholland: 

V 

Q. You are then not familiar with the actual shop opera¬ 
tions, either of the New York Central and its affiliated lines 
or Despatch Shops, to be able to testify as to the compari¬ 
son between the work performed in the railroad shops and 
in .the Despatch Shops, or vice versa? A. No. 

142 <p. And you couldn’t testify anything as to 

wHether or not there has been a decrease in Des¬ 
patch Shops? A. No, I couldn’t, except I know generally 
that the expenses of the New York Central Railroad has 
been considerably decreased since 1932, and their car re¬ 
pair charges have decreased, and had to fix their shop work 
as well as the Despatch Shops’ 'work. 

Q. Now, could you answer this question, then: Has there 
been an increase in the expense for the repair and building 
of cars in Despatch Shops at any time when there has been 
a decrease in the cost of repairs and building cars in the 
New York Central shops? A. I couldn’t give you any fig¬ 
ures on that. 
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Q. Well, is that generally a fair statement? A. There 
have been decreases—for instance, this summer in August, 
the Despatch shops was working at capacity but the New 
York Central shops were curtailed because of conditions 
in connection with car repair work, and our finances—New 
York Central has been sailing pretty close to the wind on 
getting the money to make car repair expenses, and we 
have tried to cut the cloth to fit the person. If the revenues 
didn’t look as though we had the money, why we curtailed. 

Q. Would you say, if you know, that there has been a 
tendency on the part of the New York Central and its affil¬ 
iated lines to transfer work which was formerly done in its 
own repair shops to Despatch Shops, Incorporated? A. I 
wouldn’t think so, because we have the men in the organi¬ 
zation, I have heard this was said, and I guess that’s so, 
we have got men at Beach Grove that we are taking care 
of, the same as we have at West Albany and Collingwcod 
and various places along the line, and where there is a big¬ 
ger amount of car repair work to be done, I presume that 
it is placed so that everybody will get something out of it. 

Q. But you don’t know that? A. Now, the car repair 
work of the New York Central, as Mr. Becker said, has been 
more or less the heaw car work in the rebuilding of cars. 
That was done after the management decided that they 
needed some cars rebuilt or converted, they decided 
whether they had the capacity at Despatch Shops and wore 
suitable, or Beach Grove, and arranged it accordingly. 

Q. Of course you understand I am referring only 
143 to heavy repairs and car building, not running re¬ 
pairs. A. The great activity in the New York Cen¬ 
tral since 1930 has been demolishing cars, I think, more 
than building or repairing. We have been scrapping thou¬ 
sands of them. 

Q. Do you know whether any cars are now being built in 
the New York Central shops? A. Passnger cars have been 
built this summer. 

Q. Any freight cars? A. Freight cars, not that I know 
of right now. 
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Mr. Muiholland: I guess that is all. 

Examiner Fanelli: Do you have any questions? 

Mr. Handy: No, I think not. 

By Examiner Fanelli: 

Q. Mr. Clancy, there are a few questions I want to ask 
you. 1 understand you are Comptroller of Despatch, In¬ 
corporated ? A. Assistant Comptroller. 

Q. What other positions do you hold among New York 
Central Kailroad or affiliates? A. I am Assistant Comp¬ 
troller of all the New York Central affiliates. 

Q. Where is your office, Mr. Clancy? A. 466 Lexington 
Avenue. 

Q. In your position as Comptroller, just briefly, what do 
you do for these New York Central affiliates? What is the 
nature of your office? A. Well, the Comptroller, as the 
title signifies, is the Comptroller of the various New York 
Central subsidiaries, including the Despatch Shops, Mer¬ 
chants Despatch Transportation Company, and the Michi¬ 
gan Central, Big Four, and all of the various subsidiaries 
of the New York Central. Some of them are active, some 
inactive. 

Q. Yes, I understand. Through your office would come, 
in some manner, outgoing and incoming money, is that 
right, or at least the vouchers for it? A. Some of the 
vouchers of some of the companies. There are no cases 
where we have vouchers for the Despatch Shops. That is 
all done at Rochester. Some of our subsidiary companies 
that are inactive, for instance, like the New York & 
144 Harlem. The New York Central, we may have 
vouchers to pay on behalf of the New York & Harlem 
which would be handled in the Comptroller’s office, but the 
set-up of the New York Central, while it isn’t a holding 
company, it owns a lot of securities. That makes the Comp¬ 
troller’s office somewhat similar to the work that would be 
clone in a holding company organization where one com¬ 
pany held the stocks of all of the companies. In this case 
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the parent and operating company owns these subsidiary 
companies’ stocks, and the work, the finances and the pur¬ 
chases of materials and the billing of work done, and the 
paying for that, is all done in the case of the Despatch 
shops at their plant. Nothing goes through the Comptrol¬ 
ler’s office. The same is true with the Merchants Despatch. 
In the old days before the leases of the Michigan Central 
and the Big Four Railroad, their financing, all of their 
accounting for their operation, was all done in their indi¬ 
vidual offices. The Pittsburgh & Lake Erie, today, they 
account for their passenger receipts and freight receipts 
and pay their vouchers, pay their payroll, and about the 
only thing that goes through the Comptroller’s office would 
be the settlement of interest payment on bonds or the 
financing of bonds, corporate matters. 

Q. Do I understand from your testimony that the Pitts¬ 
burgh & Lake Erie and the Michigan Central are New York 
Central subsidiaries? A. Yes, they are both subsidiaries. 

Q. Michigan Central is a lessor company? A. And also 
a subsidiary. The New York Central owns in excess of 99 
percent of the stock. Pittsburgh, only about 50.1 of the 
stock. The balance is owned bv minority interests in the 
hands of the public generally. 

Q. What is the relationship, if any, between the Northern 
Refrigerator Line and the New York Central? A. No 
direct relationship. All of the stock of the Northern Re¬ 
frigerator Line is owned by the Merchants Despatch Trans¬ 
portation Company. That is the common stock, the voting 
stock. There is a substantial amount of preferred stock 
of the Northern Refrigerator Line that is owned by outside 
interests, the public generally. 

Q. If counsel has no objection to this question, I 
145 would like it for the record. What is the extent of 
New York Central’s interest in the Union Pacific 
Railroad Company? A. Has no interest whatsoever. 

Q. Either directly or indirectly? A. Either way. 
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Q. Have you anything to do, Mr. Clancy, with the placing 
of orders by New York Central with Despatch Shops? A. 
No. 

Q. Are you acquainted with that ? A. Not all all, only in 
a general way. That is done by the Purchasing Depart¬ 
ment of the New York Central, in which we have no con¬ 
nection except—we haven’t any connection with it. 

Q. Mr. Clancy, do you know what positions, if any, 
Crosby J. Beakes, who is a director of Despatch Shops, 
holds with any New York Central affiliate? A. Mr. Beakes 
is General Counsel of the New York Central Railroad Com- 

! )any. He is a director of the Merchants Despatch Trans¬ 
portation Corporation, he is a director of the Northern Re¬ 
frigerator Line, and I don’t think beyond that he is an 
f)ffic*er of any of the other subsidiary companies of the 
Central. I 

1 Q. Is he a director of any other companies? A. I don’t 
think he is a director of any other New Y T ork Central sub¬ 
sidiaries. 

1 Mr. Handy: Y"es. T think he is a director of the Clearfield 
Bituminous Coal Company. 

The Witness: Yes, I beg your pardon, he is a director 
of the Cfearfield Bituminous Company. 

By Examiner Fanelli: 

Q. How about Willard F. Place? A. Mr. Place is the 
director of the Despatch Shops, the Northern Refrigerator 
Line, the Merchants Despatch Transportation Corporation, 
the Clearfield Bituminous Coal Corporation, the Michigan 
Central Railroad, and the Cleveland, Cincinnati, Chicago & 
St. Louis Railroad. Those are leased lines of the New York 
Central and they are affiliates through substantial part of 
the outstanding stock is owned by the New York Central. 

Mr. Jonathan S’. Raymond? A. I have met Mr. 
146 Raymond once, but as to his connections other than 
director of those companies, I don’t know what his 
connection is. I see today in the record he lives in New 
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York City, but I never met him but once in the office of 
Mr. Alger. 

Q. I notice there are three other Assistant Comptrollers 
of Despatch Shops, Haug, Conover, and Mr. Porter. Are 
they, like you, Assistant Comptrollers of all subsidiaries ? 
A. Mr. Porter is the Assistant Vice President and Comp¬ 
troller of the New York Central Railroad and he is the 
Assistant Comptroller of the Despatch Shops. Mr. Wis- 
hart is the Comptroller of the Despatch Shops. 

Q. What are his other connections? A. Mr. Wishart is 
Vice President of the New York Central and the Pitts¬ 
burg and Lake Erie and the Indiana Harbor Belt and the 
Clearfield Bituminous Coal Corporation, and then he is 
Comptroller of all the New York Central subsidiaries. That 
corporate situation, it just happens, some cases; if Mr. 
Wishart is made vice president of a company, Mr. Porter 
is pushed up to comptroller, and if the Board hasn’t made 
Mr. Wishart vice president why he is comptroller. He was 
the former Comptroller of the New York Central. Some of 
these inactive companies rarely have board meetings and 
his appointment as vice president hasn’t been made, only 
in a few cases. 

Q. How about Mr. Conover, Mr. Haug? A. Mr. Conover 
and Mr. Haug have been made Assistant Comptrollers of 
practically all of the companies. That is carrying out the 
policies of the operating companies where we have to make 
reports to the I. C. C. Those reports have to be signed and 
there are a great many of them, and if those men are all 
assistant comptrollers of the various companies they fulfill 
that function. There are several copies to be filed of each 
one, and it requires signature of an officer, and incidentally 
they have been made assistant comptrollers of all the com¬ 
panies although they are very inactive. They are just 
there in name. 

Q. How about the Secretary, Mr. O’Mahonev? A. Mr. 
O’Mahoney is Secretary of all the New York Central—the 
New York Central and all its subsidiaries. 
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147 Q. Is that true of his assistant, Mr. Sheffer? A. 

Mr. Sheffer is Assistant Secretary of the Central 
and its subsidiaries. 

Q. How about the Treasurer and his assistants? A. 
They are likewise. Mr. Ahrens is the Treasurer, and the 
other assistants are assistant treasurers of all the com¬ 
panies. 

Q. This is at the present time? A. That’s right. 

Q. Has the situation been substantially different on 
these connections? A. The situation lias shifted—there 
has been a considerable shifting in the last couple of years 
due to the death of Mr. Harry who was a former treasurer. 
Mr. Tallcott and Mr. Mansfield were promoted to assistant 
treasurers. We had several deaths in the treasurer’s de¬ 
partment in the past five years. I think we lost two treas¬ 
urers and that made a considerable shifting of personnel 
among the officials. 

Examiner Fanelli: Mr. Handy, I don’t want to press 

von into anv concessions. I do want to ask vou whether 
•' • •> 

you have any feeling that the issue of whether Despatch 
Miops is controlled within the meaning of Section 1(a) by 
the New York Central Railroad is in doubt at all in this 
proceeding. You see what I mean—I am not referring to 
the issue, whether the employees of Despatch Shops may 
Or may not be employees of the New York Central Rail¬ 
road, but merely to the issue of whether within the meaning 
of Section 1(a) of the Railroad Retirement Act and the 
Railroad Unemployment Insurance Act there is any ques¬ 
tion that Despatch Shops, Incorporated, is controlled by 
the New York Central Railroad Company? Do you contest 
that proposition? 

Mr. Handy: No, we own all of the stock of Despatch 
Shops, Incorporated. 

Examiner Fanelli: I just -want to get that clear for the 
record. 

Mr. Handy: I thought I stated that for the record. 
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Examiner Fanelli: You may have, I am not sure. I just 
wanted to be clear on that, to save a lot of time and dis¬ 
cussion. 

By Examiner Fanelli: 

Q. Mr. Clancy, were you connected in any way 
148 with the discussions that took place in the making of 
a decision to contest the initial ruling in this case? 
A. No, I answered the questionnaire, the LQ-2, prepared 
the data. It was submitted to Mr. Alger by Mr. Latimer 
and Mr. Alger referred it to me and asked me if I would 
make the reply. I then conferred with Mr. Beakes as to the 
answers. Then we got the—first we got a request for a 
questionnaire from the Despatch Shops and that required 
a questionnaire on behalf of the M. D. T. Company. Then 
we got the second letter asking for more data, which I 
secured from Mr. Keid, as to the amount of work done and 
the hours, and so forth, that was covered in that letter. 
But as to the discussion about protesting the decision of 
the Board, I wasn’t consulted. 

Examiner Fanelli: Has counsel any further questions 
of Mr. Clancy? 

Mr. Handy: I might say that the matter of determining 
to follow this matter up, asking for a formal hearing, which 
is now being held, was determined, I think, by Mr. Alger, 
the President, Mr. Beakes, after consultation generally. 
As I understand, Mr. Examiner, these determinations as 
originally made are preliminary. 

Examiner Fanelli: That is correct. 

Mr. Handy: Your regulations provide that in order to 
determine the validity of those holdings, anyone interested 
may ask for a formal hearing. 

Examiner Fanelli: That is correct. 

Mr. Handy: We asked for a formal hearing, and that is 
now what is being conducted, I take it. 

Examiner Fanelli: That is correct. 
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Mr. Handy: All of which we have assumed is a per¬ 
fectly proper procedure in connection with any of these 
determinations. 

Examiner Fanelli: No question on that at all. That 
wasn't the reason for asking the question. 

Mr. Mulholland: I have just one question. Is the In¬ 
diana Harbor Belt a subsidiary of the New York Central? 

The Witness: Yes, it is. 

Mr. Mulholland: That is all. 

149 Mr. Handy: In that same connection, I under¬ 
stand in connection with the P. & L. E., that railroad 
is separately operated? 

1 The Witness: Absolutely. We have a 50.1 percent— 

Mr. Handy: Ownership of that stock. 

1 Examiner Fanelli: Mr. Clancy, thank you very much, 
and I think that is all. 

(Witness excused) 

Examiner Fanelli: You also have present Mr. Reid, the 
Auditor, is that correct? 

Mr. Handy: Yes. 

Examiner Fanelli: The Examiner will call Mr. Reid for 
a few moments. 

Whereupon, Perry E. Reid was called as a witness, and 
upon being duly sworn, was examined and testified as 
follows: 

Direct Examination 

By Examiner Fanelli: 

Q. Mr. Reid, will you state your full name for the rec¬ 
ord? A. Perry E. Reid. 

Q. And you are auditor? A. Auditor of Despatch Shops, 
Incorporated. 

Q. What was your position prior to being auditor of 
Despatch Shops? A. Auditor of the Merchants Despatch 
Transportation Company. 

Q. What other positions, if any, do you hold in the New 
York Central Company or any of its affiliates? A. None. 
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Q. As auditor, Mr. Reid, do you have any connection 
with the placing of orders, that is, as auditor of Merchants 
Despatch Transportation Corporation do you have any? 
A. Corporation has no connection. 

Q. None at the present time—you were connected with 
the earlier company? A. That’s right, M. D. T. Company. 

Q. Do you have any knowledge, Mr. Reid, as to 
150 how the decision is made by New York Central to 
give an order to the Despatch Shops, Incorporated? 
Is that in any way connected with the operations of your 
office? A. No. 

Q. I didn’t think it would be. Can you briefly tell us, 
Mr. Reid, how payments are made back and forth between 
New York Central and Despatch Shops, Incorporated, that 

is, do you have a running account, or is each contract paid 
separately? Does a check change hands or just what is the 
nature, how does money go from New York Central to Des¬ 
patch Shops? A. Well, I would say that on construction 
work, the building of new cars, an invoice is rendered, pre¬ 
sented to the New York Central, with directions on the 
invoice to whom to remit in payment of that invoice. That 
would be our treasurer. 

Q. I see, and then do you receive a check for the amount 
from New York Central, is that it? A. I don’t receive it 
myself. 

Q. Does Despatch Shops? A. The company does, yes. 

Examiner Fanelli: I believe those are all the questions 
I want to ask this witness. Are there any questions by 
counsel ? 

Cross Examination 
By Mr. Handy: 

Q. The payment made by the New York Central Com¬ 
pany for work done by Despatch Shops, Incorporated, for 

it, on invoices, you say, rendered for the work when com¬ 
pleted, is identical or similar to the manner in which you 
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render invoices to any company for which work is per¬ 
formed? A. That’s right. 

Q. And payment is received? A. That’s right. 

Q. That is, the relationship is the same? A. Absolutely. 

Q. With the people for whom you do work, with all other 
companies as it is with the New York Central? A. 
Right. 

151 Q. The Railway Express Agency pays bills on in¬ 
voices rendered by you? A. Very true. 

Q. You do some work for the Pullman Company, or have 
in the past? A. We have. 

Q. Same proceeding is followed there? A. That’s right. 

Q. You do some work for P. & L. E. people, same course 
is followed there? A. Yes. 

Q. For all concerns for which you do work of that sort? 
A. Yes. 

Mr. Handy: That is all. 

Cross Examination 

By Mr. Mulholland: 

Q. Has Despatch Shops, Incorporated, done any work 
for the Pullman Company? A. Well, only on car parts, 
a few car parts occasionally. 

Q. That has been the last two years? A. I wouldn’t say 
whether it was the last tw’o years or formerly. 

Q. Was it Despatch Shops? A. I couldn’t tell. 

Mr. Handy: As a matter of fact, I am not sure myself. 
I thought there was some within the last two years, I may 
be "wrong. 

Examiner Fanelli: Thank you very much. 

(Witness excused) 

Examiner Fanelli: May I ask Mr. Clancy to take the 
stand again? 

Whereupon, E. A. Clancy resumed the stand and testi¬ 
fied further as follows: 
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Direct Examination (Cont’d) 

By Examiner Fanelli: 

Q. Mr. Clancy, are you in a position to state who the 
original incorporators of Merchants Despatch Transporta¬ 
tion Company were? A. That is answered in the LQ-2. I 
would have to refresh,—I think it was a man named Fargo. 
It was back iu 1861. 

152 Q. I see, it is in the LQ-2. Was that a New York 
Central corporation or predecessor of the New York 
Central? A. No, that was a joint stock company, that 
was—the New York Central and Hudson River Railroad 
Company owned some stock in it. The American Express 
Company or one of its predecessors was a stockholder, and 
the original stockholders consisted of a lot of individuals 
that seemed to be shippers. There were hundred share 
lots, people of course—some of their names were familiar 
in the business world but a great many of them I had never 
heard of them before. 

Q. Mr. Clancy, were the incorporators of Despatch 
Shops, Incorporated, people generally connected with the 
New’ York Central Railroad Company? A. Yes, in posi¬ 
tions with the New York Central. 

Q. Do you know 7 who w T as the moving party in the incor¬ 
poration of Merchants Despatch, Incorporated, or w r ho 
were the moving parties? A. Merchants Despatch? 

Q. Despatch Shops, Incorporated? A. The incorpora¬ 
tion—I think that is in the LQ-2. I think Mr. Manville w T as 
one. 

Mr. Manville: That is right. 

Examiner Fanelli: Will you state on whose behalf you 
were acting at that time? 

Mr. Manville: In connection with the incorporation of 
Despatch Shops, Inc., I was acting under instructions from 
Mr. Beakes, and incorporation was formed by myself and 
two other associates in the office. Then in the incorpora¬ 
tion w’e designated as the directors of the new company 
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until the first meeting. Mr. Alger and several others, much 
the same as their present directors. 

Examiner Fanelli: Thank you very much. 

By Examiner Fanelli: 

Q. Mr. Clancy, just about one more question, if you will 
bear with me for a minute. In your position as an Assist¬ 
ant Comptroller of all of New York Central affiliates, do 
you know how the salaries paid in Despatch Shops com¬ 
pare with the salaries paid in any other railroad car shops 
in the New York Central System? A. No, I haven’t 
153 any idea of the salaries paid to any of the workers 
in any of the shops. 

Examiner Fanelli: Thank you very much. 

Mr. Mulholland: I would like to ask a question. 

Cross Examination (Cont’d) 

By Mr. Mulholland: 

Q. What are the nature of the duties that you perform 
for Despatch Shops, Incorporated? A. Well, just like 
today. My position is varied, I don’t know from minute to 
minute. A question like this may involve Despatch Shops. 
I am requested to, for instance, by Mr. Alger, to answer 
the questionnaire, and I secure the information, make the 
answer. 

Q. Does any of the accounting or bookkeeping or any 
of the book work or Despatch Shops come to your atten¬ 
tion or to the attention of your office? A. Just the sum¬ 
mary of the operations, the property accounts, kept in the 
general books, the capital stock, if they borrow any money 
carried as a liability. 

Q. That is done by someone under your supervision? A. 
You might say yes, but there is very little of that in con¬ 
nection with Despatch Shops. 

Q. Do you receive any salary? A. No, unfortunately, 
no salary. 
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Q. You mean from Despatch Shops? A. From Despatch 
Shops. 

Mr. Mulholland: That is all. 

Examiner Fanelli: Thank you. 

w 

(Witness excused) 

Examiner Fanelli: Is there any further evidence to be 
heard in this proceeding? 

Mr. Handy: I don’t think so. If agreeable, I would like 
to, as I suggested, when the matter first came up, I would 
like to have a date fixed within which we might have a final 
hearing date fixed for the introduction of anything we 
might care to add. I don’t want to impede the wheels of 
progress or the machinery of your department. 

154 Examiner Fanelli: I am not quite clear on just 
what you are requesting. 

Mr. Handy: We may wish to supplement this record to 
some extent. I am not at all certain that we will care to 
supplement it, I have serious doubts along that line at this 
time. I had assumed that there would be no objection to 
fixing another date within a reasonable time, within which 
time we could advise the Examiner if we cared to put in any 
additional testimony. 

Examiner Fanelli: You don’t know of anything at the 
present time? 

Mr. Handy: No, I want to discuss this record with my 
associate, and we could advise the Examiner, with a copy 
of our letter to these gentlemen, if there is anything along 
that line we care to put in. 

Examiner Fanelli: If this is agreeable to counsel I think 
we can leave that this way. Let us say, the Examiner will 
be willing to consider a request to reopen the record for 
introduction of any further evidence from either party 
with, of course, the opportunity to the other party to make 
any response thereto. I will be favorably inclined to such 
a request, let us say, up until one week from today. We 
have to close the record sometime. The record is officially 
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closed now, but I would be favorably inclined to such a 
request if made within a week. Is that satisfactory to 
counsel? 

Mr. Handy: Yes, if made within a week. You would 
want to assign that hearing for sometime very shortly 
then. 

Examiner Fanelli: Do I understand that—well, your 
request naturally involves whether you want additional 
hearing or merely submit written evidence. I am not rul¬ 
ing upon such a request. I don’t know what the request 
will be, but I would take any such request, if made within 
a week, under advisement. 

Mr. Mulholland: Within a week from today? 

Examiner Fanelli: Within a week from today. 

Mr. Mulholland: I don’t see any objections to that if 
request is made that soon. I think it would be well, how¬ 
ever, to fix a time for filing briefs now\ 

Examiner Fanelli: That is another matter I want to 
take up. 

(Discussion off the record) 

155 Examiner Fanelli: Let it be noted for the record 
that the parties to this case do not desire oral argu¬ 
ment before the Examiner, but do desire to file briefs, and 
that briefs will be filed three weeks from the date of receipt 
by counsel of the transcript of the proceedings. 
*•#••••••* 
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Exhibit No. 4. 

413 (Despatch Shops, Inc.) 

Questionnaire Form LQ-2 (revised) 

Railroad Retirement Board 

For the sake of clarity, a separate return should be made 
for the present company and for each predecessor, leased, 
merged, consolidated or reorganized company and each com¬ 
pany acquired by contract, or otherwise, properly identified. 

1. (Question) 

(a) Name of respondent. 

(b) Address of respondent’s principal office. 

(c) Name of officer authorized to answer questions 
regarding the status of respondent under the 
Railroad Retirement Act. 

1. (Answer) 

(a) Despatch Shops, Inc. 

(b) East Rochester, N. Y. 

(c) M. J. Alger, President, 466 Lexington Avenue, 
New York, N. Y. 

2. (Question) 

(a) State date of incorporation of respondent. 

(b) Under laws of what state or territory was re¬ 
spondent organized? 

(c) If a consolidated, merging or reorganized com¬ 
pany, name all constituent, merged, or predeces¬ 
sor companies in chronological order, giving the 
dates of each consolidation, merging, or reorgani¬ 
zation; also names of companies leased, or used 
under contract showing dates. 

(d) If respondent has at any time operated under 
any other name or names than those stated 
above, give such names and dates operated there¬ 
under. 



158 


2. (Answer) 

(a) November 23, 1936. 

(b) New York State. 

(c) No. 

(d) No. 

2. (Question) 

(a) Respondent is requested to attach a copy of its 
organic document; (namely, charter, constitu¬ 
tion, articles of association, etc.), together with 
amendments and by-laws. 

(b) State fully the purposes of incorporation or or- 
organization. 

(c) State whether or not the respondent has always 
adhered to its original purposes. 

If not, explain fully the changes which have 
taken place and dates thereof. 

3. (Answer) 

(a) Certificate of Incorporation and copy of By- 
Laws are attached—Exhibits 1 and 2. 

(b) To manufacture, repair, buy, sell, lease and con¬ 
tract to furnish railroad cars, railroad equip¬ 
ment, railroad supplies and other vehicles and 
means of transportation and conveyance of any 
and all kinds, and to provide any services or fa¬ 
cilities necessary or convenient in the mainte¬ 
nance or operation thereof, and to own and make 

414 use of such patents, trade-marks, trade names 

and other property as may be incident to said 
business or of value in connection therewith. 

To purchase, acquire, hold and dispose of the 
stocks, bonds and other evidences of indebted¬ 
ness of any corporation, domestic or foreign, and 
issue in exchange therefor its stock, bonds or 
other obligations. 
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To make any guarantee respecting dividends, 
shares of stock, bonds, debentures, contracts or 
other obligations to the extent that such power 
may be exercised by corporations organized un¬ 
der the Stock Corporation Law. 

To aid in any manner any corporation whose 
stock, bonds or other obligations are held, in 
whole or in part, or in any manner guaranteed, 
by this corporation, or in which this corporation 
is in any way interested, and to do any other acts 
or things for the preservation, protection, im¬ 
provement or enhancement of the value of any 
such stock, bonds or other obligations, or to do 
any acts or things designed for any such pur¬ 
pose, and while owner of any of such stock, bonds 
or other obligations to exercise all the rights, 
powers and privileges of ownership thereof, and 
to exercise any and all voting powers thereon. 

To acquire the stock in trade, good will, fran¬ 
chises and property of any person, copartner¬ 
ship or corporation engaged in business of the 
same general nature as that for which this cor¬ 
poration is formed and to pay for the same in the 
stock or bonds of this corporation if deemed ad¬ 
visable. 

To merge or consolidate with any corporation in 
such manner as may be permitted by law. 

To purchase, lease or otherwise acquire and to 
sell, mortgage or lease, real property, whether 
improved or unimproved, or any interest therein, 
and to any amount in the State of New York or 
in any state or territory of the United States or 
a foreign country. 

To purchase, or otherwise acquire, hold and re¬ 
issue the shares of its own capital stock, pro- 
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vided it shall not use its fund or property for 
the purchase of its own shares of capital stock 
when such use would cause any impairment of its 
capital; and provided, further, that shares of its 
own capital stock belonging to it shall not be 
voted upon directly or indirectly. 

To apply for, acquire, buy, lease, sell, assign, 
pledge or otherwise acquire or dispose of letters 
patent issued by the United States or by any 
foreign country, and to acquire by purchase or 
otherwise and to sell, assign or pledge or to li¬ 
cense territorial rights authorizing the manufac¬ 
ture of patented articles. 

To acquire by purchase or otherwise, licenses, 
privileges, inventions, trademarks and trade 
names used in connection with any article that 
this corporation has the right to manufacture, 
buy or sell and to grant licenses under letters 
patent of the United States or any foreign coun¬ 
try. 

To borrow money, and from time to time, make, 
accept, endorse, execute and issue bonds, deben¬ 
tures, promissory notes, bills of exchange and 
other obligations of the corporation for moneys 
borrowed or in payment for property acquired or 
for any of the other objects or purposes of the 
corporation or its business, and to secure the 
payment of any such obligations by mortgage, 
pledge, deed, indenture, agreement or other in¬ 
strument of trust, or by other lien upon, assign¬ 
ment of or agreement in regard to all or any part 
of the property, rights or privileges of the cor¬ 
poration wherever situated, whether now owned 
or hereafter to be acquired. 
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To conduct and carry on its business or any 
branch thereof in any state or territory of the 
United States or in any foreign country in con¬ 
formity with the laws of said state, territory or 
foreign country and to have and maintain in any 
said state, territory or foreign country, a busi¬ 
ness office, plant or store. 

To do and perform all and every thing which may 
be necessary, advisable or suitable and proper 
for the conduct of the business of said corpora¬ 
tion, and for the purpose of carrying out the ob¬ 
jects heretofore expressed and to exercise all im¬ 
plied powers and rights in the conduct of the 
business which the corporation may possess. 

(c) Yes. 

4. (Question) 

(a) Has respondent been at any time subject to the 
control, direct or indirect, of any express com¬ 
pany, sleeping-car company, or carried by rail¬ 
road ? if so, state: 

(1) The name of the controlling company or 
companies (whether a corporation, individ¬ 
ual, or partnership) giving dates of such 
control. 

(2) The form of control, sole or joint. 

(3) Whether control was direct or indirect. 

If indirect, the name of the intermediary 
through which control was established. 

(4) The manner in which control was estab¬ 
lished and the extent of such control. 

(b) Has the respondent been at any time under com¬ 
mon control with an express company, sleeping- 
car company, or carrier by railroad? If so, 
state: 
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(1) The name of the controlling company, giv¬ 
ing date of such control. 

(2) Whether control was direct or indirect. 

(3) The manner in which control was estab¬ 
lished. 

(4) The extent of such control. 

(5) The name of the express company, sleeping- 
car company, or carrier by railroad, with 
which it was under common control. 

416 4. (Answer) 

(a & b) All of the outstanding stock of respon¬ 
dent is owned by The New York Central Rail¬ 
road Company. 

5. (Question) 

Are, or were at any time, any of the officers or 
directors of the respondent also officers or direc- 
; tors of express companies, sleeping-car com¬ 
panies, or carriers by railroad? If so, show the 
positions held with respondent and such other 
companies or carriers, giving names of such com¬ 
panies or carriers and period in which such joint 
relationship existed. 

5. (Answer) 

The following directors of respondent are offi¬ 
cers of The New York Central Railroad Com¬ 
pany: 

M. J. Alger is Vice-President of The New York 
Central Railroad Company. 

W. F. Place is Vice-President of The New York 
Central Railroad Company. 

C. J. Beakes is General Counsel of The New York 
Central Railroad Company. 

The following officers of respondent are officers 
of The New York Central Railroad Company. 
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M. J. Alger is Vice-President of The New York 
Central Railroad Company 
C. J. Beakes, General Counsel, is General Coun¬ 
sel of The New York Central Railroad Com¬ 
pany 

W. C. Wishart, Comptroller is Vice-President of 
The New York Central Railroad Company 
L. V. Porter, Asst. Comptroller is Asst. Vice- 
Pres. & Comptroller of The New York Central 
Railroad Company 

F. H. Meeder, Asst. Comptroller is Asst. Comp¬ 
troller of The New York Central Railroad 
Company 

E. A. Clancy, Asst. Comptroller is Asst. Comp¬ 
troller of The New York Central Railroad 
Company 

R. P. Ahrens, Treasurer is Treasurer of The 
New York Central Railroad Company 

G. H. Howe, Asst. Treasurer is Asst. Treasurer 
of The New York Central Railroad Company 

R. H. Mansfield, Asst. Treasurer is Asst. Trea¬ 
surer of The New York Central Railroad Com¬ 
pany 

J. M. O’Mahoney, Secretary is Secretary of The 
New York Central Railroad Company 
B. F. Sheffer, Asst. Secretary is Asst. Secretary 
of The New York Central Railroad Company. 

6. (Question) 

(a) Describe in detail (including dates, and names of 
railroads) the operation of any equipment or fa¬ 
cilities, or the performance of any services by 
respondent in connection with the transporta¬ 
tion of passengers or property by railroad, or 
the receipt, delivery, elevation, transfer in tran¬ 
sit, refrigeration or icing, storage, or handling 
of property transported by railroad. 
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(b) Describe in detail all respondent’s operations 
not covered by Question 6 (a) above. 

(c) Attach copies of all contracts between respon¬ 
dent and any railroads. 

Note: This question should be answered fully. 
A brief answer will not serve the Board’s pur¬ 
pose. 

6. (Answer) 

(a, b & c) Company does not own or operate any 
railroad equipment. 


7. (Question) 


Attach statement of respondent’s revenues re¬ 
ceived during the past three years, showing sep¬ 
arately revenues received from operations cov¬ 
ered by Question 6 (a) above, and those received 
from operations covered by 6(b) above, itemiz¬ 
ing amounts received under each heading. 

417 7. (Answer) 

Year 1937: 

Repairs to Cars 
Construction of Cars 
Discount Revenue 
Interest Revenue 
Miscellaneous Earnings 
Rent of real estate 
Inventory adjustment 


$ 202 904.75 
1 351 186.66 
15 307.95 
4 163.75 
220 6S1.43 
41 929.66 
1 512.53 


8. (Question) 


$1 837 686.73 


(a) State approximate percentage during each of the 
past three years of respondent’s total physical 
plant devoted to operations covered by Ques¬ 
tion 6 (a) above. 
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(b) State separately for each of the past three years 
the approximate total of employee man-hours de¬ 
voted to operations covered by Question 6 (a) 
and 6 (b) above. If figures as to man-hours are 
not available, give approximate number of em¬ 
ployees engaged in each of such operations. 

8. (Answer) 

(a) None. 

(b) None. 

9. (Question) 

(a) List all railroad equipment in service of respon¬ 
dent at present date, such as freight, mail, ex¬ 
press, combination or work cars, or locomotives. 

(b) Has respondent ever used such equipment? (Ex¬ 
plain.) 

(c) Has respondent always used such equipment? 
(Explain.) 

9. (Answer) 

(a) None. 

(b) No. 

(c) No. 

10. (Question) 

Has respondent been a party to freight or pas¬ 
senger tariffs, concurrences, or powers of attor¬ 
ney filed with the Interstate Commerce Commis¬ 
sion? (If so, state total number filed during re¬ 
spondent’s existence, names of railroads in con¬ 
nection with which they were filed, the dates they 
were filed, the dates between which they were ef¬ 
fective, and indicate whether they were filed un¬ 
der Part I or Part II of the Interstate Commerce 
Act.) 
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10. (Answer) 

No. 

11. (Question) 

Give the docket numbers or citations of all Court, 
Commission or Board decisions which would be 
helpful in determining the status of respondent 
under the Railroad Retirement Act. 

11. (Answer) 

None. 

12. (Question) 

(a) Was respondent or any of its predecessors under 
Federal control? During what period? 

(b) Did respondent receive deficit benefits under Sec¬ 
tion 204, or guaranty benefits under Section 209, 
of the Transportation Act of 1920? 

418 12. (Answer) 

(a&b) No. 

13. (Question) 

(a) Is the respondent a common carrier? 

(b) Is the respondent a department of any common 
carrier? (Explain.) 

13. (Answer) 

(a&b) No. 

14. (Question) 

(a) Is it the opinion of the responsible officers of the 
respondent that it is an “employer” within the 
meaning of the Railroad Retirement Act of 1937 ? 
Why? (Respondent may, if it desires, attach a 
brief in support of its opinion. 


i 

i 

i 


1 
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(b) Does this opinion apply to the status of the re¬ 
spondent during its entire existence? If not, for 
how long and between what dates ? 

14. (Answer) 

(a&b) It is the opinion of the responsible officers 
of the respondent that it is not an “employer” 
within the meaning of the Railroad Retirement 
Act of 1937. 

419 Certificate of Incorporation 

of 

DESPATCH SHOPS, INC. 

Pursuant to Article 2 of the Stock Corporation Law. 

We, the undersigned, for the purpose of forming a cor¬ 
poration pursuant to Article 2 of the Stock Corporation 
Law of the State of New York, certify: 

1. The name of the corporation shall be Despatch Shops, 
Inc. 

2. The purposes for which it is to be formed are: 

To manufacture, repair, buy, sell, lease and contract to 
furnish railroad cars, railroad equipment, railroad supplies 
and other vehicles and means of transportation and con¬ 
veyance of any and all kinds, and to provide any services or 
facilities necessary or convenient in the maintenance or 
operation thereof, and to own and make use of such pat¬ 
ents, trade-marks, trade names and other property as may 
be incident to said business or of value in connection there¬ 
with. 

To purchase, acquire, hold and dispose of the stocks, 
bonds and other evidences of indebtedness of any corpora¬ 
tion, domestic or foreign, and issue in exchange therefor 
its stock, bonds or other obligations. 
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To make any guarantee respecting dividends, shares of 
stock, bonds, debentures, contracts or other obligations to 
the extent that such power may be exercised by corpora¬ 
tions organized under the Stock Corporation Law. 

To aid in any manner any corporation whose stock, 
bonds or other obligations are held, in whole or in part, or 
iu any manner guaranteed, by this corporation, or in which 
this corporation is in any way interested, and to do any 
other acts or things for the preservation, protection, im¬ 
provement or enhancement of the value of any such stock, 
bonds or other obligations, or to do! any acts or things des¬ 
igned for any such purpose, and while owner of any of such 
stock, bonds or other obligations to exercise all the rights, 
powers and privileges of ownership thereof, and to exer¬ 
cise any and all voting powers thereon. 

To acquire the stock in trade, good will, franchises and 
property of any person, copartnership or corporation en¬ 
gaged in business of the same general nature as that for 
which this corporation is formed and to pay for the same 
in the stock or bonds of this corporation if deemed ad¬ 
visable. 

To merge or consolidate with any corporation in such 
manner as may be permitted by law. 

To purchase, lease or otherwise acquire and to sell, mort¬ 
gage or lease, real property, whether improved or unim¬ 
proved, or any interest therein, and to any amount in the 
State of New York or in anv state or territorv of the United 

v m> 

States or a foreign country. 

To purchase, or otherwise acquire, hold and reissue the 
shares pf its own capital stock, provided it shall not use its 
funds or property for the purchase of its own shares of 
capital stock wdien such use would cause any impairment 
of its capital; and provided, further, that shares of its own 
capitabstock belonging to it shall not be voted upon directly 
or indirectly. 

420 To apply for, acquire, buy, lease, sell, assign, 
pledge or otherwise acquire or dispose of letters 


169 


patent issued by the United States or by any foreign 
country, and to acquire by purchase or otherwise and to 
sell, assign or pledge or to license territorial rights author¬ 
izing the manufacture of patented articles. 

To acquire by purchase or otherwise, licenses, privi¬ 
leges, investions, trademarks and trade names used in con¬ 
nection with any article that this corporation has the right 
to manufacture, buy or sell and to grant licenses under let¬ 
ters patent of the United States or any foreign country. 

To borrow money, and from time to time make, accept, 
endorse, execute and issue bonds, debentures, promissory 
notes, bills of exchange and other obligations of the cor¬ 
poration for moneys borrowed or in payment for property 
acquired or for any of the other objects or purposes of the 
corporation or its business, and to secure the payment of 
any such obligations by mortgage, pledge, deed, indenture, 
agreement or other instrument of trust, or by other lien 
upon, assignment of or agreement in regard to all or any 
part of the property, rights or privileges of the corporation 
wherever situated, whether now owned or hereafter to be 
acquired. 

To conduct and carry on its business or any branch 
thereof in any state or territory of the United States or in 
any foreign country in conformity wdth the laws of said 
state, territory or foreign country and to have and main¬ 
tain in any said State, territory or foreign country a busi¬ 
ness office, plant or store, 

To do and perform all and every thing which may be 
necessary, advisable or suitable and proper for the con¬ 
duct of the business of said corporation, and for the pur¬ 
pose of carrying out the objects heretofore expressed and 
to exercise all implied powers and rights in the conduct of 
the business which the corporation may possess. 

3. The total number of shares that may be issued is 
thirty thousand (30,000) all of which are to be without par 
value. 
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The capital of the corporation shall be at least equal to 
the sum of the aggregate par value of all issued shares 
having par value, plus the aggregate amount of considera¬ 
tion received by the corporation for the issuance of shares 
without par value, plus such amounts as, from time to 
time, by resolution of the board of directors may be trans¬ 
ferred thereto. 

The board of directors may, from time to time, fix the 
consideration for which share without par value shall be 
issued and sold. 

4. The office of the corporation shall be located in the 
Village of East Rochester, County of Monroe, State of 
New York and the address to which the Secretary of State 
shall mail a copy of process in any action or proceeding 
against the corporation, which may be served upon him, is 
East Rochester, N. Y. 

5. The duration of the corporation shall be one hundred 
(100) years. 

6. The number of directors shall be seven; and the direc¬ 

tors need not be stockholders. 

421 7. The names and the post office address of the 

directors until the first annual meeting of the stock¬ 
holders are: 

Names Post Office Addresses 

Martin J. Alger, 102S Esplanade, Pelham Manor, N. Y. 
Lewis S. West, Grosvenor Road, Rochester, N. Y. 

Daniel M. Beach, 50 Barrington Street, Rochester, N. Y. 
Crosby J. Beakes, 18 Colonial Road, White Plains, N. Y. 
Willard F, Place, 46 Bast 82nd Street, New York, N. Y. 
Frederic S. Welsh, 2609 Highland Avenue, Rochester, N. Y. 
Jonathan S. Raymond, 7 East S9th Street, New York, N. Y. 

8. The name and post office address of each subscriber 
of this certificate of incorporation and a statement of the 
number of shares which each agrees to take in the corpora¬ 
tion are as follows: 
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Names Post Office Address Number of Shares 

Leo Manville, 46 Ogden Avenue, White Plains, N. Y. 5 
Clyde Brown, Jr., 277 Park Avenue, New York, N. Y. 5 
Gerald E. Dwyer, 138 East 237 St., New York, N. Y. 5 

9. All of the subscribers of this certificate are of full age, 
at least two-thirds of them are citizens of the United States, 
at least one of them is a resident of the State of New York, 
and at least one of the persons named as a director is a 
citizen of the United States and a resident of the State of 
New York. 

10. The Secretary of State of the State of New York is 
hereby designated as the agent of the corporation upon 
whom process in any action or proceeding against it may 
be served. 

In Witness Whereof, we have made and subscribed this 
certificate in triplicate, this 23rd day of November, 1936. 

LEO MANVILLE 
CLYDE BROWN, JR. 

GERALD E. DWYER 

422 State of New York, County of New York, ss.: 

On this 23rd day of November, 1936, before me person¬ 
ally came Leo Manville, Clyde Brown, Jr. and Gerald E. 
Dwyer, to me known and known to me to be the persons 
described in and who executed the foregoing certificate of 
incorporation of Despatch Shops, Inc., and they thereupon 
severally duly acknowledged to me that they executed the 
same. 

J. M. WOOLDRIDGE 

(Seal) Notary Public Westchester County , 

Certificate Filed in New York County 

N. Y. Co. Clerk No. 412, Register No. 8-W-245 

My Commission Expires March 30, 1938. 
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State of New York, Department of State, ss.: 21412 

I Certify That I have compared the preceding copy with 
the original Certificate of Incorporation of 

Despatch Shops, Inc., 

filed in this department on the 30th day of November, 1936, 
and that such copy is a correct transcript therefrom and of 
the whole of such original. 

Witness my hand and the official seal of the Department 
of State at the City of Albany, this thirtieth day of Novem¬ 
ber, one thousand nine hundred and thirty-six. 

FRANK S. SHARP 

(Seal) Deputy Secretary of State. 

423 By-Laws 

of 

Despatch Shops, Inc. 


Adopted by the Incorporators and the Board of Directors 

December 1, 1936 

Amended by Board of Directors at meeting held 

April 19, 1938 


L 

The Annual Meeting of the Stockholders for the election 
of Directors (who are not required to be stockholders) and 
three Inspectors of Election, and the transaction of other 
appropriate business, shall be held at the office of the cor¬ 
poration in East Rochester, N. Y., on the Second Thursday 
in May of each year, at 11 o’clock A.M. 

Notice of the time and place of such meeting shall be 
given by the Secretary by publication thereof, at least once 
in each week for two successive weeks immediately preced¬ 
ing such meeting, in a newspaper published in the City of 
Rochester, N. Y. 
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The election of Directors and Inspectors shall be by 
ballot and each qualified stockholder shall be entitled to 
one vote for each share of stock held by him. The Inspec¬ 
tors of Election, as soon as the poll is closed, shall canvass 
the votes cast, sign a certificate of the result and shall de¬ 
liver such certificate to the Secretary to be entered upon 
the minutes of the corporation and filed. 

n. 

The Board of Directors shall organize by electing, by 
ballot, a President; and shall appoint a Secretary, and 
Assistant Secretary, a Treasurer, and Assistant Treas¬ 
urers, and may appoint such Vice-Presidents as, from time 
to time, the Board deems necessary, and may also appoint 
an Auditor and such other officers as in their judgment the 
interests of the corporation may require. 

The Directors shall have the control, management and 
direction of the corporation; and shall determine the duties 
and responsibilities, and fix the compensation of officers so 
elected and appointed. 

When the office of Director shall become vacant, the 
Board of Directors may appoint some competent person to 
fill such place for the unexpired term. 

424 m. 

There may be an Executive Committee to consist of the 
President and as many other members as the Board of 
Directors may appoint. 

Such Committee shall be appointed annually at the first 
meeting of the Board of Directors after the annual elec¬ 
tion. The Executive Committee, in the recess of the Board, 
shall have full power to manage, direct and control the 
business, property and affairs of the corporation, in such 
manner as it shall deem best for the interest of the cor¬ 
poration in all cases in which specific directions have not 
been given by the Board. 
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The Executive Committee mav make its own rules for 
the conduct of its business, determine for itself how many 
of its number shall constitute a quorum, appoint its Secre¬ 
tary or Clerk, and from time to time determine what other 
Assistants it may require, and shall appoint the same and 
tix their compensation. The Executive Committee may de¬ 
termine for itself the times and places of holding its meet¬ 
ings; and special meetings of the Committee may be called 
by the President or by any two members thereof. Said 
Committee shall keep a record of all its proceedings, which 
record shall be read at a meeting of the Board. 

IV. 

The President shall have power to call meetings of the 
’Directors whenever he may deem it proper, and it shall be 
bis duty so to do on the written request of any three 
Directors. 

He shall have the general management of the property 
and business of the corporation, subject to the provisions 
of the By-Laws; shall preside at all meetings of the Board 
of Directors, and ex-officio, shall be a member of all Com¬ 
mittees. It shall be his duty to see that the By-Laws, 
orders and resolutions of the Board and of the Stockhold¬ 
ers be faithfully executed, to recommend from time to time 
to the Board such measures as he may deem important to 
the interests of the corporation; to manage and conduct 
negotiations with individuals and with other companies, 
and to enter into and conclude all such contracts and agree¬ 
ments as may be ordered by the Board. 

The President shall appoint suitable persons for the 
various offices of the corporation not otherwise filled, and 
direct their removal or suspension at his discretion, or by 
order of the Board. He shall define the duties of all sub¬ 
ordinate officers and agents. He shall perform such other 
duties as the Board or Executive Committee may from 
time to time prescribe. 
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425 V. 

From time to time the Board of Directors, or the Execu¬ 
tive Committee, shall assign to any Vice-President the duty 
of acting for the President in case of his absence, or in¬ 
ability to act, and in such case to perform such duties as 
from time to time may be assigned to him. 

VI. 

The Secretary shall keep the record of all the proceed¬ 
ings of the Board of Directors, and at the request of the 
President, shall notify the members of the time and place 
of such meetings. He shall have charge of the corporate 
seal and shall affix the same to all conveyances, contracts 
and instruments which are required to be executed under 
seal, and attest the same when directed to do so by the 
Board of Directors, the Executive Committee or the Presi¬ 
dent. He shall have charge of all letters, documents and 
records not pertaining exclusively to other officers of the 
corporation. 

He shall keep and have the custody of the stock book 
required by law to be kept, and shall transfer all stocks 
of the corporation. 

In the absence or disability of the Secretary, the Assist¬ 
ant Secretary shall perform the duties of the Secretary, 
and shall perform such other duties as may be assigned 
to him by the Secretary or by the President. 

VII. 

The Treasurer shall be in charge of the Treasury De¬ 
partment, and shall have the custody of the securities of 
the corporation. He shall collect and receive the operating 
revenue and miscellaneous accounts of the corporation and 
shall show the disposition of all moneys that may pass 
through his hands, in books belonging to the corporation 
kept for that purpose. He shall deposit funds and main¬ 
tain accounts in such banks or places of deposit as the 
Board of Directors or the Executive Committee may from 
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time to time designate, and shall sign checks and give re¬ 
ceipts and discharge such other duties connected with the 
finances of the Corporation as from time to time may be 
assigned to him by the Board of Directors, the Executive 
Committee or the President. 

He shall give a bond, with one or more sureties, condi¬ 
tioned for the faithful discharge of his duties, which bond 
and the amount thereof shall be approved by the Board of 
Directors, the Executive Committee or the President. 

The Assistant Treasurers shall severally act for the 
Treasurer during the absence or disability of that officer, 
and shall discharge such other duties as may be required 
of them by the Board, the Executive Committee or the 
Treasurer; and shall each give a bond, with one or more 
sureties, conditioned for the faithful discharge of his 
duties, which bonds and the amounts thereof shall be ap¬ 
proved by the Board of Directors, the Executive Commit¬ 
tee or the President. 

vm. 

All stock certificates shall be signed by the President, or 
a Vice-President, and bv the Seeretarv or an Assistant 
Secretary or by the Treasurer or an Assistant Treasurer. 

426 IX. 

The Auditor shall keep accurate and intelligible accounts 
of the transactions and business of the assets and liabilities 
of the corporation, in such form as the Board or Executive 
Committee, the President, or the Vice-President in charge 
of accounts may approve, embracing all moneys paid into 
the Treasury, all moneys paid out of the Treasury, all 
debts or claims owing to the corporation and all debts 
owing by the corporation, and shall keep original or certi¬ 
fied copies of all contracts or documents relating thereto. 
He shall examine and record all accounts between the cor¬ 
poration and its officers and agents and between it and 
other companies and individuals, and shall audit and ap- 
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prove all vouchers and pay-rolls, and receive and keep 
properly receipted vouchers therefor. 

X. 

The duties of the various officers, as herein defined, may 
be changed or added to from time to time by the Board of 
Directors or the Executive Committee, as in their judgment 
the interests of the corporation may require. 

XL 

These by-laws may be altered or amended by vote of a 
majority for the whole number of directors at any meeting 
of the board the notice whereof shall state that an altera¬ 
tion or amendment of the by-laws is to be submitted at such 
meeting. 

Exhibit No. 5. 

427 (Merchants Despatch Transportation Co.) 
Questionnaire Form LQ-2 (revised) 

Railroad Retirement Board 

For the sake of clarity, a separate return should be made 
for the present company and for each predecessor, leased, 
merged, consolidated or reorganized company and each 
company acquired by contract, or otherwise, properly 
identified. 

1. (Question) 

(a) Name of respondent. 

(b) Address of respondent’s principal office. 

(c) Name of officer authorized to answer questions 
regarding the status of respondent under the 
Railroad Retirement Act. 

1. (Answer) 

(a) Merchants Despatch Transportation Company. 
(No longer in existence—Consolidated to form 
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the Merchants Despatch Transportation Cor¬ 
poration on December 17, 1936.) 

(b) East Rochester, X. Y. 

(c) Martin J. Alger, former President, 466 Lexing¬ 
ton Avenue, New York, X. Y. 

2. (Question) 

(a) State date of incorporation of respondent. 

(b) Under laws of what state or territory was re¬ 
spondent organized? 

(c) If a consolidated, merging or reorganized com¬ 
pany, name all constituent, merged or prede¬ 
cessor companies in chronological order, giving 
the dates of each consolidation, merging, or re¬ 
organization ; also names: of companies leased, 
or used under contract showing date. 

(d) If respondent has at any time operated under 
any other name or names than those stated 
above, give such names and dates operated 
thereunder. 

2. (Answer) 

(a) May 11, 1911. 

(b) Xew York State. 

(c) Xew company formed upon the going out of 
business of a private joint stock company of 
the same name. 

(d) Xo. 

3. (Question) 

(a) Respondent is requested to attach a copy of its 
organic document; (namely, charter, constitu¬ 
tion, articles of association, etc.), together with 
amendments and by-laws. 

(b) State fully the purposes of incorporation or 
organization. 

(c) State whether or not the respondent has always 
adhered to its original purposes. 
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If not, explain fully the changes which have 
taken place and dates thereof. 

3. (Answer) 

(a) Certificate of Incorporation and By-Laws at¬ 
tached. 

(b) To manufacture, repair, buy, sell, lease and 
otherwise deal in railroad cars, railroad equip¬ 
ment and railroad supplies of any and all kinds 
and to own and make use of such trade names 
and other property as may be incident to said 
business or of value in connection therewith. 

428 (c) Respondent acquired from the Merchants Des¬ 

patch Transportation Company, a joint stock 
company, 5,388 freight cars, to which were 
added 1,000 cars during 1911, making a total of 
6,388 cars, all of which were in use on the rail¬ 
roads comprising the New York Central Sys¬ 
tem, as outlined in agreement dated November 
1, 1907, which, with the cars, was taken over by 
the new company. (See exhibit attached to 
LQ-2 for Merchants Despatch Transportation 
Company of 1871.) 

Under date of December 11, 1912, respondent’s 
Board of Directors authorized the cancellation 
of the aforesaid agreement of November 1, 1907 
with the New York Central and Hudson River 
Railroad Company and the other railroads, par¬ 
ties to the said agreement. 

On December 11, 1912, the Board of Directors 
of respondent authorized the sale of all refrig¬ 
erator equipment—6,388 cars, to The New York 
Central and Hudson River Railroad Company 
and the Lake Shore and Michigan Southern 
Railway Company, respectively, in proportion 
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to their respective stock ownership in respon¬ 
dent. 

New York Central and Hudson River Rail¬ 
road Company owned 26,615.89 shares— 
53.23% 

Lake Shore and Michigan Southern Rail¬ 
way Company owned 23,384.11 shares— 
46.77% 

From December 11, 1912 to December 1, 1936, 
respondent’s business consisted entirely of 
manufacturing and repairing railroad freight 
cars. 

On December 1, 1936, respondent conveyed all 
of its shop property, located at East Rochester, 
X. Y., together with all improvements, machin¬ 
ery and appliances thereon and appurtenances 
thereto, all materials and supplies and all con¬ 
struction contracts, to the Despatch Shops, Inc. 
in exchange for 30,000 shares of the capital 
stock of that corporation. (The entire amount 
outstanding.) 

Under date of December 17, 1936, respondent 
and the Merchants Despatch, Incorporated, con¬ 
solidated under the laws of Delaware forming 
the Merchants Despatch Transportation Cor¬ 
poration. 

4. (Question) 

(a) Has respondent been at any time subject to the 
control, direct or indirect, of any express com¬ 
pany, sleeping-car company, or carrier by rail¬ 
road? If so, state: 

(1) The name of the controlling company or 
companies (whether a corporation, individ; 
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ual, or partnership) giving dates of such 
control. 

(2) The form of control, sole or joint. 

(3) "Whether control was direct or indirect. 

If indirect, the name of the intermediary 
through which control was established. 

(4) The manner in which control was estab¬ 
lished and the extent of such control. 

429 (b) Has the respondent been at any time under 

common control with an express company, 
sleeping-car company, or carrier by railroad? 

If so, state: 

(1) The name of the controlling company, giv¬ 
ing date of such control. 

(2) Whether control was direct or indirect. 

(3) The manner in which control was estab¬ 
lished. 

(4) The extent of such control. 

(5) The name of the express company, sleep¬ 
ing-car company, or carrier by railroad, 
with which it was under common control. 

4. (Answer) 

(a) From May 11, 1911 to December 22, 1914. 
Respondent’s stock was owned by: 

The New York Central and Hudson River 
Railroad Company, 26,615.89 shares— 
53.23% 

The Lake Shore and Michigan Southern 
Railway Company, 23,384.11 shares— 
46.77%. 

(b) On December 22, 1914, The New York Central 
and Hudson River Railroad Company and the 
Lake Shore and Michigan Southern Railway 
Company, and several other railroad companies, 
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were consolidated into and became The New 
York Central Railroad Company. As a result 
of this consolidation the latter company ac¬ 
quired the entire capital stock of respondent, 
which it owned until the consolidation of re¬ 
spondent on December 17,1936. 

5. (Question) 

Are, or were at any time, any of the officers or 
directors of the respondent also officers or di¬ 
rectors of express companies, sleeping-car com¬ 
panies, or carriers by railroad. If so, show the 
positions held with respondent and such other 
companies or carriers, giving names of such 
. companies or carriers and period in which such 
joint relationship existed. 

5. (Answer) 

The first directors of respondent were— 

C. M. Depew, also a director of The New York 
Central and Hudson River Railroad Company 
and Lake Shore and Michigan Southern Rail¬ 
way Company. 

W. H. Newman, do 

W. K. Vanderbilt, Jr. do 

. W. C. Brown, Senior Vice-President of above 
companies. 

A. H. Harris, Vice President of the Lake Shore 
and Michigan Southern Railway Company 
and General Counsel of The New York Cen¬ 
tral and Hudson River Railroad Company. 

J. Carstensen, Vice President of the foregoing 
companies. 

430 W. B. Pollock, Manager Marine Department of 

The New York Central and Hudson River 
Railroad Company. 
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The original officers of respondent were— 

\Y. C. Brown, President; also Senior Vice- 
President of The New York Central and Hud¬ 
son River Railroad Company and the Lake 
Shore and Michigan Southern Railway Com¬ 
pany. 

John Carstensen, Vice-President; also Vice- 
President of the above companies. 

D. W. Pardee, Secretary; also Secretary of the 
above companies. 

W. B. Pollock, Vice-President & General Man¬ 
ager; also Manager of Marine Department of 
The New York Central and Hudson River 
Railroad Company. 

R. A. White, Auditor; also Auditor of The New 
York Central and Hudson River Railroad 
Company. 

The above directors and officers served until their 
successors were appointed and their successors were 
in many instances also officers of The New York Cen¬ 
tral Railroad Company. 

At the time of the consolidation of respondent, the 
following directors were officers of The New York 
Central Railroad Company: 

M. J. Alger, Vice-President, The New York Central 

Railroad Co. 

C. J. Beakes, General Counsel, The New York Cen¬ 
tral Railroad Co. 

W. F. Place, Vice-President, The New York Cen¬ 
tral Railroad Co. 

The following officers were at that time officers of 
The New York Central Railroad Company: 

M. J. Alger, President, Vice-President, The New 
Central Railroad Co. 
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C. J. Beakes, General Counsel, General Counsel, 
The New York Central Railroad Co. 

E. F. Stephenson, Secretary, Secretary, The 
New York Central Railroad Co. 

J. M. O’Mahoney, Asst. Secretary, Asst. Secre¬ 
tary, The New York Central Railroad Co. 

R. N. Harry, Treasurer, Treasurer, The New 
York Central Railroad Co. 

R. P. Ahrens, Asst. Treasurer, Asst. Treasurer, 
The New York Central Railroad Co. 

G. H. Howe, Asst. Treasurer, Asst. Treasurer, 
The New York Central Railroad Co. 

W. C. Wishart, Comptroller, Vice-President, 
The New York Central Railroad Co. 

L. V. Porter, Asst. Comptroller, Asst. Comp¬ 
troller, The New York Central Railroad Co. 

F. H. Meeder, Asst. Comptroller, Asst. Comp¬ 
troller, The New York Central Railroad Co. 

6. (Question 

(a) Describe in detail (including dates, and names 
of railroad) the operation of any equipment or 
facilities, or the performance of any services by 
respondent in connection with the transporta¬ 
tion of passengers or property by railroad, or 
the receipt, delivery, elevation, transfer in 
transit, refrigeration or icing, storage, or han¬ 
dling of property transported by railroad. 

(b) Describe in detail all respondent’s operations 
not covered by Question 6(a) above. 

• •••••••• 
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Exhibit No. 8. 

506 New York Central System 

April 6, 1939 

Mr. David B. Schreiber, File 3-9-2-14 

Asst. Genl. Counsel, 

Railroad Retirement Board, 

Washington, D. C. 

Dear Sir: 

Your letters of P^ebruary 2nd and March 24th, addressed 
to Mr. M. J. Alger, President, Despatch Shops, Incorpor¬ 
ated, have been referred to me for reply. 

Answering your inquiries: 

(1) Cars manufactured and sold by Merchants Despatch 
Transportation Co, during three year period prior 
to December 17, 1936: 

New York Central R. R. Co. 2300 Steel box cars 
do 20 Cement hopper 

cars 


Northern Refrigerator Line, 


Inc. 

500 Refrigerator cars 

Merchants Despatch, Inc. 

350 Refrigerator cars 

do 

20 Meat Rail Refrig. 


cars 

do 

5 Steel Refrig, cars 

do 

100 Stock cars 


(2) The above cars were manufactured and sold under 
contract with the aforementioned companies. See 
copy of typical contract attached. 

(3) No. 

(4) The nature of the work performed by the Merchants 
Despatch Transportation Co. consisted of so-called 
heavy or medium repairs, namely, repairs to car 
bodies, trucks, draft gears, underframes and air 
brakes, none of which are classified as “running 
repairs.” 
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(5) See answer to Question 1. 

(6) Repairs were performed under contract. Copy of 
tvpical contract attached. 

(7) No. 

(8) The right to supervise and direct the individuals 
working for the Merchants Despatch Transportation 
Company was vested solely in the management and 
supervisors of that company. The companies for 
which the work was done designated or specified the 
class of materials or workmanship, which was sub¬ 
ject to the inspection of their duly appointed repre¬ 
sentatives who had authority to accept or reject the 
finished product. 

(9) No. 

(10) Individuals working for the Merchants Despatch 
Transportation Co. did not possess any of the rights 
of employees of any of the railroad companies com¬ 
prising the New York Central System. 

507 The aforesaid answers apply to Despatch Shops, 
Incorporated, which on November 23, 1936, the date 
of its incorporation, took over the plant of the former Mer¬ 
chants Despatch Transportation Company and continued 
the construction and repair of cars previously performed 
bv the Merchants Company, except answer to Question No. 
1, the reply to which, for Despatch Shops, Incorporated, is 
as follows: 


New York Central Railroad 
Company 

P. & L. E. R. R. Co. 

M. D. T. Co. 

Railway Express Agency, Inc. 


5300 Steel Box Cars 
2419 Steel Hopper Cars 
2322 Refrig. Cars 
276 Express Cars 


Yours very truly, 


E. A. CLANCY, 
Asst. Comptroller. 

Enclosure. 

EAC/w 


1ST 


5 OS “Copy” 

(Registry Number 63974-A) 

New York Central Lines 

February 14, 1935ar 

Mr. L. S. West, Yice-Pres & Gen Mgr., 

Merchants Despatch Transportation Co. 

East Rochester, N. Y. 

Dear Sir: 

We hereby accept the propositions contained in your let¬ 
ters dated January 24th and February 11th to convert a 
total of 400 New York Central 40 ft. 6 in. steel underframe 
i automobile box cars, Lot 357-B, into all steel cars, as fol¬ 
lows : 

Specification: 

This work is to be performed in accordance with Memo¬ 
randum Specification of our Equipment Engineering De¬ 
partment dated June 21, 1934 and Supplement No. 1 there- 
1 to dated February 7, 1935, and the drawings accompanying 
same, including the demolition by you of the superstruc- 
i ture of the present cars and the reclamation of all second¬ 
hand material as designated by our inspectors. The lum¬ 
ber and roof sheets only to remain the property of the 
carbuilder. 

Design: 

300 All Steel Automobile Cars having 12 ft. side door 
openings. These cars will be equipped with the Evans type 
auto loading device which work, however, will be done at 
Detroit, Mich, by the Evans Products Company, 
i 100 All Steel Box Cars, to be equipped with perforated 
steel lining and adjustable cross-members. 
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Price: 

The price for this work, complete is as follows: 

300 All Steel Automobile Cars, including Evans auto 


loading device to be installed at Detroit by the Evans Prod¬ 
uct Company as above indicated.per car, F.O.B. 

East Rochester, N. Y. 

100 All Steel Box Cars, equipped with perforated steel 

lining and adjustable cross-members..per car, 

F.O.B. East Rochester, N. Y. 

Specialties: 


Owing to the patent situation, it is desired to equip these 
cars with the steel car sides and doors shown in the speci¬ 
fication as manufactured by the Youngstown Steel Door 
Company. This material should be ordered from that Com¬ 
pany as follows: 

Price Per Car 


300 Cars 100 Cars F.O.B. 

Sides . Youngstown, O. 

Doors & 

Fixtures . . “ & Hammond,Ind. 

509 Repairs: 


It is understood that you will perform any repair work 
on these cars as designated by our inspectors which is not 
covered by the Specifications above referred to under the 
following terms: 

Material—To be furnished at cost. 

Labor—Piece-work basis to be mutually agreed upon. 


Overhead—.of labor. 

Miscellaneous—.to be added to the total of Mate¬ 


rial, Labor and Overhead to cover use of plant, Work¬ 
men’s Compensation, etc., except on Wheels, Truck Side 
Frames, Truck Bolsters, Axles and Couplers. 
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Payment: 

It is understood that you will finance this work for our 
account, and that payment will be made under such terms 
as are agreed upon between our respective Presidents. 

Delivery: 

Delivery of the converted cars is to commence early in 
March next, and the entire number is to be delivered on or 
before May 1, 1935. 

Option: 

It is also understood that you extend to us an option to 
increase the number of cars to be converted by 100 addi¬ 
tional cars on the same terms and conditions as above out¬ 
lined; this option to be exercised on or before 60 days 
from date. 

Acceptance: 

This letter is sent to you in duplicate, and your accep¬ 
tance hereon and return of one copy to this office will be 
regarded as an agreement to the above effect. 

Yours very truly 

THE NEW YORK CENTRAL 
RAILROAD COMPANY 
By (sgd) W. C. BOWER 
Vice President , Purchases dt Stores 

Accepted: 

MERCHANTS DESPATCH 
TRANSPORTATION CO 
By (sgd) L S WEST 

Vice-President <& General Manager 
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510 “Copy” 

Merchants Despatch Transportation Corp. 

Box 30 

East Rochester, N. Y. 

April 2,1938. 

Mr. L. S. West, V P & G M 
Despatch Shops, Inc., 

East Rochester, N. Y. 

Dear Sir:— 

Referring to our several telephone conversations with 
Mr. Becker in the matter of starting work on M.D.T. Cars 
at Despatch Shops, with the understanding that such ma¬ 
terials as were purchased by us for medium and heavy re¬ 
pairs to these cars and are now held in West Yard stock 
will be taken off our hands by you at once; also that we 
would have authority to render bills for this material as, 
and when, shipments are received into your stock: 

I received in Chicago, your telegram reading as fol¬ 
lows :— 

“We will take material per conversation on condition we 
can proceed with repairs immediately and build up pro¬ 
duction to take cure your requirements.” 

On the basis of the understanding expressed therein we 
authorized you to start work on M.D.T. cars, effective April 
4th, with an output of three (3) per day. 

The further understanding is that all cars now under¬ 
going repairs on the outside of erecting shop will be taken 
care of first and that work will be started on cars in the 
erecting shop after the completion of work to be done on 
the outside; and thereafter, with the exception of the strip¬ 
ping of cars and repairs to trucks or steel work, which may 
be done on the outside, all bodywork will be done under 
cover. 
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Will you kindly advise promptly that the foregoing un¬ 
derstanding conforms with yours? 

Very truly yours, 

1/10 W. R. McMUNN 

511 “Copy” 

New York Central Lines 

New York, New York, June 25th, 1936 ag 

Mr. L. S. West, Vice President & Genl. Mgr., 

Merchants Despatch Transportation Co., 

East Rochester, New York. 

Dear Sir: 

We hereby accept your proposition, dated May 25th, 
1936, to convert twenty (20) New York Central 55-ton ca¬ 
pacity Hopper cars into covered hopper type for carrying 
bulk cement, on the following basis: 

Specification: 

Memorandum Specification, dated August 23rd, 1932, re¬ 
vised April 24th, 1936, together with accompanying draw¬ 
ings. 

Price: 

The price for this work in accordance with the above 

specifications is.per car, FOB East Rochester, 

New York. 

Miscellaneous Repairs: 

In the event additonal work not covered bv the above 
specifications is authorized to be performed on these cars 
by our Inspector, it is understood that you will handle this 
work on the following basis: 

Material—Cost 
Labor—Cost 

Overhead—on applied labor 
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"Workmen’s Compensation and Profit—to be added to the 
cost of material and labor. 

This letter is written in duplicate, and your acceptance 
hereon and return of one copy to this office will constitute 
a contract between our respective companies to the above 
effect. 

Yours very truly, 

THE NEW YORK CENTRAL 
RAILROAD COMPANY. 

By W C BOWER 

Vice President—Purchases <& Stores 

Accepted: 

MERCHANTS DESPATCH TRANSPOR¬ 
TATION COMPANY 

By . 

Vice President <fb General Manager 

512 “Copy” 

Merchants Despatch Inc. 

Rochester, N. Y. June 10, 1936 

Mr. L. S. West, Vice President & General Manager 
Merchants Despatch Transportation Co., 

East Rochester, N. Y. 

Dear Sir: 

This will confirm my acceptance of your proposal to 
build five hundred (500) refrigerator cars, in accordance 
with specifications agreed upon in conference today, for a 
base price of. 

It is understood that you will make further effort to 
reduce the cost of materials, and that any savings which 
can be effected will be deducted from the base price of the 
car. 
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Please make every effort to give us as early delivery of 
this equipment as possible. 

Yours very truly, 

F. S. WELCH. 

FSW :MG 

cc: Mr. M. J. Alger—Confirming your authorization given 
me over the telephone today. 

FSW :MG F.S.W. 

cc: Mr. W. R. McMunn—Please revise your specifications 
as agreed upon with Mr. West today, and write him a let¬ 
ter confirming it, with copy to me. 

F.S.W. 

513 “Copy” 

275 February 3rd, 1930 

Mr. H A Simms, Mech. Supt. Car Equipt. 

Railway Express Agency, Inc., 

58 East Washington St., 

Chicago, Illinois. 

Dear Sir:— 

This will acknowledge receipt of your letter of January 
2nd, 1930, file S2-H, in regard to One Hundred Nineteen 
(119) Rex Refrigerator cars which are due for repairs in 
our shops during the current year. 

We shall be very glad to work these cars under the same 
agreement we had in effect on cars worked during the year 
1929, which was as follows: 

A. Actual labor performed (day work or the present 
schedule of piece work, as the case may be) plus .... 
for overhead. 

B. Actual cost of material. 

To the total of Items “A” and “B”, 
added for our profit. 


to be 
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This letter is being sent you in triplicate as per your re¬ 
quest. 


Very truly yours, 
« * * * 


514 “Copy” 

Merchants Despatch Transportation Company 
East Rochester, N. Y. 

March 8,1929. 

Mr. H. A. Simms, Mech. Supt. Car Equipt. 

Railway Express Agency, Inc., 

58 East Washington Street, 

Chicago, Illinois. 

Dear Sir: 

1 This will acknowledge receipt of your letter of March 6, 
file 82-H, relative to agreement between the American Rail¬ 
way Express Company and ourselves covering repairs to 
American Railway Express cars: 

In view of the fact that the American Express Agency, 
Inc., has taken over all contracts placed with the American 
Railway Express, we will be very glad to amend our agree¬ 
ment accordingly. This is perfectly satisfactory to us. 

This letter is being sent you in triplicate as per your re¬ 
quest. 

Very truly yours, 

CAB :G 

CC: Mr. IT. M. Soper 
Mr. P. E. Reid. 
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515 Railroad Retirement Board 

Washington 

Feb. 2, 1939. 

Mr. M. J. Alger, President 
Despatch Shops, Incorporated 
466 Lexington Avenue 
New York, New York 

In reply refer to R. R. B. No. A-64925 

Dear Sir: 

We have studied the information given by you under date 
of August 5, 1938 in the completed questionnaire Form 
LQ-2 (revised) on the Merchants Despatch Transportation 
Company, the corporation, and Despatch Shops, Incorpo¬ 
rated. 

With respect to the Merchants Despatch Transportation 
Company’s operations from January 1, 1913 to December 
17, 1936, when it was consolidated with Merchants Des¬ 
patch, Incorporated, to form the Merchants Despatch 
Transportation Corporation, you have informed us that the 
company’s business “consisted entirely of manufacturing 
and repairing railroad freight cars,” and that “100% of 
respondent’s facilities was devoted to the construction and 
repair of railroad freight cars.” It is necessary, however, 
that we secure additional information as to the character 
of such manufacturing and repairing before we can make a 
ruling as to the creditability of service to the company dur- , 
ing the period in question. 

We would, therefore, greatly appreciate it if with respect 
to the operations of the Merchants Despatch Transporta¬ 
tion Company from January 1, 1913 to December 17, 1936, 
you would furnish the data requested by the following in¬ 
quiries : 

(1) Name the railroad companies to which the Trans¬ 
portation Company sold the cars manufactured by 
it, and state the number of such cars sold to each rail¬ 
road company during the last three years of the 
Transportation Company’s existence. 
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(2) Were the cars which the Transportation Company 
sold to railroad companies manufactured and sold 
under contracts with the railroad companies? If 
they were, please supply copies of typical contracts 

« covering such manufacture and sale. 

(3) Were any cars manufactured by the Transportation 
Company sold to any customers other than railroad 
companies ? If so, name such customers and indicate 
the extent of such sales during the last three years 
of the Transportation Company’s existence. 

(4) Describe in detail the nature of the repairing of cars 
performed by the Transportation Company, indicat¬ 
ing whether or not such repairs were “running re¬ 
pairs.” 
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(5) Name the railroad companies for which such repair¬ 
ing of cars was performed, and indicate the extent 
to which it was performed for each railroad com¬ 
pany. 

(6) Was such repairing of railroad cars performed under 
contracts with the railroad companies? If so, please 
supply copies of typical contracts covering such re¬ 
pairing. 

(7) Did the Transportation Company repair any cars for 
any companies which were not railroad companies? 
If so, name such other companies, and indicate the 
extent to which repair work was done for each of 
them during the last three years of the Transporta¬ 
tion Company’s existence. 

(8) Did any railroad company in the New York Central 
system possess the right to supervise or direct the 
individuals working for the Transportation Company 
with respect to the means and methods used by them 
in doing their work? If so, explain the basis and 
nature of such right, and name the individuals sub¬ 
ject to that right of the railroad company. 
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(9) Did any officer, employee, or other respresentative 
of any railroad company in the New York Central 
system in fact supervise or direct the individuals 
-working for the Transportation Company with re¬ 
spect to the means and methods used by them in doing 
their work? If so, state the title of such supervising 
or directing person, and describe the nature of such 
supervision and direction. 

(10) What rights as employees of any of the railroad 
companies of the New York Central system did the 
individuals working for the Transportation Com¬ 
pany possess? 

It is our understanding that Despatch Shops, Incorpo¬ 
rated, which was incorporated on November 23, 1936, is 
wholly or principally engaged in the construction and re¬ 
pair of railroad cars. We would, therefore, like to have the 
above ten questions answered with respect to Despatch 
Shops, Incorporated, with the exception that the answer 
should cover the period since November 23, 1936. 

Please accept my thanks for your cooperation in this 
matter. 

Very truly yours, 

DAVID B. SCHREIBER, 
Assistant General Counsel. 
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Exhibit No. 11. 

Despatch Shops, Inc. 
Directors 


10/26/39 


Martin J. Alger, 466 Lexington Avenue, New York City. 
Daniel M. Beach, 5 South Fitzhugh St., Rochester, N. Y. 
Crosby J. Beakes, 466 Lexington Avenue, New York City. 
Willard F. Place, 230 Park Avenue, New York City. 
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Jonathan S. Raymond, Care Mellon Xat'l Bank, Pittsburgh, 
Pa. 

Charles O’Hara, 600 South Michigan Ave., Chicago, Ill. 

C. Arthur Becker, East Rochester, N. Y. 

Officers. 

Martin J. Alger, President, 466 Lexington Ave., N. Y. City. 
C. Arthur Becker, Vice-Pres. & Genl. Mgr., East Rochester, 
N. Y. 

i 

Joseph M. O’Mahoney, Secretary, 230 Park Ave., N. Y. 
City. 

Burton H. Sheffer, Assistant Secretary, 230 Park Ave., 
X. Y. City. 

Rudolph P. Ahrens, Treasurer, 466 Lexington Ave., N. Y. 
City. 

Gustave H. Howe, Assistant Treasurer, 466 Lexington Ave., 
X. Y. City. 

Richard H. Mansfield, Assistant Treasurer, 466 Lexington 
Ave., X. Y. City. 

Chester W. Talleott, Assistant Treasurer, 466 Lexington 
Ave., X. Y. City. 

Crosby J. Beakes, General Counsel, 466 Lexington Ave., 

X. Y. City. 

William C. Wishart, Comptroller, 466 Lexington Ave., X. 

Y. City. 

Leroy V. Porter, Assistant Comptroller, 466 Lexington 
Ave., X. Y. City. 

Edward A. Clancy, Assistant Comptroller, 466 Lexington 
Ave., X. Y. City. 

J. Scott Conover, Assistant Comptroller, 466 Lexington 
Ave., X. Y. City. 

Adam Haug, Assistant Comptroller, 466 Lexington Ave., 
X. Y. City. 

Perry E. Reid, Auditor, East Rochester, X. Y. 
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I. Joseph M. O’Mahoney, Secretary of Despatch Shops, 
Inc., Hereby Certify the foregoing to be a true and correct 
list of the names and addresses of the present Directors and 
Corporate Officers of said company. 

Witness my hand and the corporate seal of said Despatch 
Shops, Inc., at New York, N. Y., this 13th day of October, 
1939. 


J. M. O’MAHONEY. 
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IN THE 


ISlnittin states ©mtrt nf Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 908! 


DESPATCH SHOPS, INC., AND THE NEW YORK 
CENTRAL RAILROAD COMPANY, 

Appellants, 


vs. 


RAILROAD RETIREMENT BOARD 

AND 

RAILWAY EMPLOYEES’ DEPARTMENT OF THE 
AMERICAN FEDERATION OF LABOR AND SYS¬ 
TEM FEDERATION NO. 103 OF THE AMERICAN 
FEDERATION OF LABOR, 

Appellees . 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
RAILROAD RETIREMENT BOARD 


STATEMENT OF THE CASE. 


The action in the court below was brought pursuant to 
Section 5(c) and (f) of the Railroad Unemployment Insur¬ 
ance Act, Act of June 25, 193S, c. 680 (52 Stat. 1100), as 
amended by Act of October 10, 1940, c. 842 (54 Stat. 1098), 
U. S. C., Title 45, § 355(c) and (f), for review of a deci¬ 
sion of the appellee Railroad Retirement Board rendered 
on March 7, 1944, that appellant Despatch Shops, Inc. is 
an employer within the meaning of that Act. A copy of 
this decision appears as Exhibit “A” at page 12, and 
following, of the Joint Appendix. 
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The Railroad Retirement Board is an independent agency 
in the executive branch of the Federal Government, charged 
with the administration of the Railroad Unemployment In¬ 
surance Act, Act of June 25, 1938, c. 680, §§l(r) and 
12(1) (52 Stat. 1096, 1110), as amended by Act of October 
10 , 1940, c. 842 ( 54 Stat. 1099), U. S. C., Title 45, §§ 351(r) 
and 362(1). Its primary functions under the Act are to 
award unemployment benefits to individuals with respect 
to payments earned in the service of covered employers, 
and to collect contributions from such employers with re¬ 
spect to such payments. Act of June 25, 193S, c. 680, 
§§l(a) and (e), 5(c), S(a) and (f), and 12(e), (1) and 
(m) (52 Stat. 1094, 1095, 1100, 1102, 1103), as amended 
by Acts of June 20, 1939, c. 227 (53 Stat. 845), August 13, 
1940, c. 664 (54 Stat. 785), October 10, 1940, c. S42 (54 Stat. 
1098, 1099), and April 8, 1942, c. 227 (56 Stat. 210), 
U. S. C., Title 45, §§ 351(a) and (e), 355(c), 358(a) and 
(f), and 362(e), (1) and (m). It became necessary in the 
administration of the Railroad Unemployment Insurance 
Act, for the appellee Board to determine whether Despatch 
Shops, Inc. was a covered “employer” under the Act. 

Following a contention by Despatch that it was not an 
employer as defined in the Act, the Board designated an 
Examiner to hold a hearing for the purpose of determining 
the status of Despatch. The parties to the present case 
were represented in the proceedings before the Board 
(Joint App. 42-43). After thorough consideration of all 
the evidence of record, the exceptions to the Examiner’s 
report, and the arguments presented, the Board, on March 
7, 1944, rendered its final decision, based on specific find¬ 
ings of fact, that Despatch is an “employer” within the 
meaning of Section 1(a) of the Railroad Unemployment 
Insurance Act, Act of June 25, 1$38, c. 680, § 1(a) (52 
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Stat. 1094), supra, U. S. C., Title 45, § 351(a) (Joint App. 
12-38). 

Although the appellants have stated at pages 10 and 11 
of their brief that the facts in this case are undisputed, 
in many respects their summary is not in accord with the 
findings of the Board. The facts found by the Board 
(Joint App. 13-23), on the basis of the evidence in the 
record, may be summarized as follows: 

Despatch, which was incorporated under the laws of the 
State of New York on November 23, 1936 (Joint App. 157- 
158), has owned and operated railroad freight-car shops 
at East Rochester, Monroe County, New York, along The 
New York Central Railroad’s main line from New York 
City to Buffalo, where it has regularly performed various 
kinds of freight-car repairs, heavy and medium, and car 
construction, reconstruction, and conversion 1 (Joint App. 
53, 56, 57-58, 117-118, 1S5-1S6). Despatch has at all times 
been owned and controlled by The New York Central, a 
carrier by railroad subject to part I of the Interstate 
Commerce Act (Joint App. 3, 136, 162-163), all its stock 
having been owned by Central and its principal officers and 
three of its seven directors having been officers of Central 
(Joint App. 3, 89, 121, 136, 161-163, 197-199). 

The operations conducted by Despatch have always been 
reasonably directly related to the railroad transportation 
of Central and its subsidiaries, 2 both functionally and eco¬ 
nomically. The primary function of Despatch has been to 

1 Conversion is the changing or converting of a car of one type to 
another type, and it involves the repair or replacement of many parts, 
frequently including new sides and roofs (Joint App. 57). Heavy re¬ 
pairs, in addition to extensive repair work, may include the substantial 
rebuilding of units such as express cars or refrigerator cars (Joint App. 
57-58). 

2 The Central subsidiaries concerned are Indiana Harbor Belt Railroad, 
Merchants Despatch Transportation Corporation, Michigan Central Rail¬ 
road, Northern Refrigerator Line, Inc., and Pittsburgh and Lake Erie 
Railroad Company (Joint App. 110, 132-138). 
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supply the needs of Central and its subsidiaries with re¬ 
spect to maintenance of railroad equipment. The great 
preponderance of its business consists of work performed 
for Central and its subsidiaries. 3 (Joint App. 64, 67-70, 
90-100, 146-155, 1S6) 

The predominant part of the Despatch revenues is de¬ 
rived from operations which it has classified as repairs 
of cars, construction of cars, and miscellaneous; and the 
first two operations are almost entirely for the benefit of 
the Central System. The miscellaneous operations, such 
as supplying freight-car parts, include some business with 
independent railroads or other companies but are chiefly 
for the !>enefit of Central and its subsidiaries. Over 85 
per cent of the Despatch accounts receivable as of Decem¬ 
ber 31, 1938, and over 9S per cent as of July 31, 1939, 
resulted from operations performed by Despatch for Cen¬ 
tral and its subsidiaries. (Joint App. 66-68, 147, 150, 152, 
155) 

In the past few years before the hearing. Despatch has 
built new freight cars and car-repair parts and converted 
Cars for Central, and has converted cars for the Pittsburgh 
and Lake Erie Railroad Company (Joint App. 64, 6S). It 
has built, converted, and repaired cars for Merchants Des¬ 
patch Transportation Corporation, a car line subsidiary 
of Central (Joint App. 64, 134). It has furnished car 
parts to various railroad companies, chiefly Central sub¬ 
sidiaries (Joint App. 64, 67, 68, 150, 155). While it has 
supplied some parts, as well as sold scrap materials, to 
certain companies having no special connection with the 
railroad industry (Joint App. 67, 6S, SI, 150, 155), an 
extremely small part of its business comprises work for 

s From 1912 until the formation of Despatch, its operations were con¬ 
ducted by another wholly-owned subsidiary of Central and its predeces¬ 
sors. the Merchants Despatch Transportation Company (Joint App. 
177-182). 
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independent non-railroad companies; and this work does 
not fluctuate as widely as the volume of work it does for 
Central and its subsidiaries (Joint App. 100, 150, 155). 

During the period from December 1, 1936, until March 
30, 1939, Despatch rebuilt or converted 5300 steel box ears 
for Central, rebuilt 2419 steel hopper cars for the Pitts¬ 
burgh and Lake Erie Railroad Company, constructed 300 
refrigerator cars for the Northern Refrigerator Line, Inc., 
a refrigerator car line subsidiary of Central (Joint App. 
135), constructed 750 refrigerator cars and 4 milk-tank trail¬ 
ers and made heavy repairs on 2322 cars for Merchants 
Despatch Transportation Corporation, and made heavy 
repairs on 276 express cars for the Railway Express 
Agency, Tnc. At about the time of the Examiner's hearing. 
Despatch had been engaged in constructing some new cars 
for Central, but the bulk of its work in 1939 consisted of 
conversion of cars. (Joint App. 64, 69, 77-S0, 186) 

Despatch finances the purchase of equipment from it by 
Central, and under typical contracts payments are made 
by Central according to terms agreed upon by the presi¬ 
dent of Central and the president of Despatch, who is a 
vice president of Central (Joint App. 123-124, 139, 157, 
162, 1S5-1S9). This has been advantageous for Central 
as it has thus been able to secure equipment and parts 
at times when their production in its directly owned and 
operated railroad shops was necessarily curtailed for oper¬ 
ating and financial reasons (Joint App. 129, 130-131). 

Despatch does no advertising, maintains no sales force, 
and does not solicit business, regardless of whether or not 
its plant is operated at or near capacity (Joint App. S5-S6). 
For example, in 1938, it could have handled more business 
than it had but made no effort to secure it (Joint App. 
85-86, 104, 109). Although its manager has indicated that 
he would refuse Central business if he could not meet the 
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price or delivery requirements. Despatch has never turned 
down any business from Central or a subsidiary of Central 
(Joint App. 96, 97), nor has it ever failed to receive a 
contract from Central for work it requested (Joint App. 
91). All its work is initiated by the submission of prices 
in response to inquires (Joint App. 82), except that it has 
performed certain work for the Pittsburgh and Lake Erie 
Railroad Company under contracts secured through formal 
bids believed to be required by the terms of the Clayton 
Act (Act of October 15, 1940, c. 323, §10 (38 Stat. 734), 
t T . S. C., Title 15, §20) (Joint App. 69, S2-S3, 85, 104, 
110-111). Despatch has submitted no other Clayton Act 
bids (Joint App. 111). Neither Central nor Despatch has 
ever cancelled a Central order; Despatch stopped work for 
a time, however, on a large order placed by the Pittsburgh 
and Lake Erie Railroad Company in 1936 or 1937, as busi¬ 
ness conditions became unfavorable and the cars were not 
immediately required (Joint App. 103-104, 109, 121). 

The Despatch plant, situated along Central’s main line, 
consists of sixty acres of land on which are work and 
storage buildings, occupying about fifteen acres, and ex¬ 
tensive switching and storage railroad trackage (Joint 
App. 53-54). The work done at the plant is similar to that 
done at a large railroad shop (Joint App. 80, 81, 42-144), 
and the ratings of Despatch mechanics are comparable to 
the ratings of mechanics in a railroad car shop (Joint 
App. 120). The plant is equipped to produce refrigerator 
cars and all classes of freight cars, except tank cars, and 
of course to perform all types of repairs to such cars 
(Joint App. 56-57). Despatch also fashions miscellaneous 
car parts of all kinds, except castings, and it finishes lum¬ 
ber and forges and machines steel materials in this process; 
some car parts are purchased from outside sources (Joint 
App. 56, 58, 79-80, 106). 
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Central regularly stations an inspector in the Despatch 
plant to see that its work and that of its other subsidiaries 
is properly performed 4 (Joint App. 84-85, 107-10S, 110, 
133, 138). The inspector may designate, pursuant to typ¬ 
ical contracts with Despatch, any extra repairs which may 
appear from time to time to be required (Joint App. 185- 
189). 

Cars which are to be repaired, converted or rebuilt by 
Despatch are placed by Central on the inbound Despatch 
track parallel to Central’s main line, and Despatch moves 
them into and about its plant by its own locomotive and 
switching crew (Joint App. GO, 61, 63-64). Delivery is 
usually accepted on Central’s side tracks at the plant 
(Joint App. 59-61). When ready for delivery the cars are 
placed by Despatch on its outbound track; they are then 
moved by a Central “pick-up” train to an interchange 
point at Rochester (Joint App. 60, 61, 73). 

STATUTES, REGULATIONS AND RULES 

INVOLVED. 

Railroad Unemployment Insurance Act, Act of June 25, 

1938, c. 680 (52 Stat. 1094), as amended by Acts of June 20, 

1939, c. 227 (53 Stat. 845), August 13, 1940, c. 664 (54 Stat. 
785), October 10, 1940, c. 842 (54 Stat. 1094), and April 8, 
1942, c. 227 (56 Stat. 210), U. S. C., Title 45, §§ 351-367; 

Regulations of Railroad Retirement Board under the 
Railroad Retirement Act, 20 Code of Federal Regulations, 
§§ 202.4 and 202.7; 

Regulations of Railroad Retirement Board under the 
Railroad Unemployment Insurance Act, 20 Code of Federal 
Regulations, Cum. Supp., § 301.4. 

The relevant parts of the statute and regulations are set 
forth in an appendix to this brief. 

< The Railway Express Agency, Inc., at times has an inspector at the 
plant to see that its repair work is properly performed (Joint App. 64, 
91, 105, 110). 
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SUMMARY OF ARGUMENT. 

Appellee Board maintains that its decision, holding Des¬ 
patch Shops, Inc. to be an “employer” within the meaning 
of Section 1(a) of the Railroad Unemployment Insurance 
Act, was supported by substantial evidence in the record 
and based on a reasonable and correct application of the 
Act, and that the court below was correct in sustaining the 
decision. 

The Act specifically authorizes the Board to make em¬ 
ployer status determinations which, subject only to the 
judicial review provided for in the Act, are final and 
conclusive for all purposes. In view of this authority, 
under well-settled principles of law, the function of the 
reviewing court is limited, and the Board’s determination 
is to be accepted if it has warrant in the record and a rea¬ 
sonable basis in law; this limitation of the scope of judicial 
functions extends not only to the Board’s findings of fact, 
but also to its weighing of the evidence and its drawing of 
factual inferences and conclusions. 

The Board’s decision is supported by substantial evi¬ 
dence in the record before the Board, is not arbitrary or 
capricious, and has a reasonable basis in law. The Railroad 
Unemployment Insurance Act includes as covered “employ¬ 
ers” carrier-owned or controlled companies engaged in the 
operation of facilities or the performance of services in 
connection with the transportation of property by railroad. 
Despatch is owned entirely by The New York Central Rail¬ 
road Company, a carrier, and appellants have admitted 
that the first requirement for coverage of carrier-owned or 
controlled companies is thus met. The only issue presented 
is whether there is substantial evidence in the record be¬ 
fore the Board for its finding that Despatch has been 
engaged in the operation of facilities and the performance 
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of services in connection with the railroad transportation 
of Central and its subsidiaries. 

Despatch has been engaged primarily and predominantly 
in the repair, conversion, and construction of railroad 
freight cars for the Central System. It holds itself avail¬ 
able to serve the needs of Central and Central’s subsidiar¬ 
ies, never soliciting any oth£i* business and in fact having 
relatively little outside work. The Despatch operations 
have been completely subordinated to the needs of the 
Central System; this appears not only from the predomi¬ 
nance of its services for Central but also from the ar¬ 
rangements under which charges are made for the services, 
the identity of the principal officers of the two companies, 
and the complete lack of independence in the management 
of Despatch. 

The operations of Despatch thus constitute the operation 
of facilities and performance of services in connection with 
the railroad transportation of the Central System. Utah 
Copper Co. v. Railroad Retirement Board, 129 F. (2d) 358 
(C. C. A. 10th), certiorari denied, 317 U. S. 6S7; Despatch 
Shops, Inc. v. Railroad Retirement Board, 60 F. Supp. 106 
(S. D. N. Y.), appeal pending. This follows from the plain 
meaning of the language of Section 1(a) of the Railroad 
Unemployment Insurance Act. The artificially restrictive 
application of that section urged by appellants has been 
rejected by this Court in Railroad Retirement Board v. 
Duquesne Warehouse Co., ... App. D. C. ..., 149 F. (2d) 
507, certiorari granted June 11, 1945, ... U. S. ..., S9 L. 
Ed. (Adv. Op.) 1545. Even under the view taken in the 
decision of Duquesne Warehouse Co. v. Railroad Retire¬ 
ment Board, 148 F. (2d) 473 (C. C. A. 2d), certiorari 
granted June 11, 1945, ... U. S. ..., 89 L. Ed. (Adv. 
Op.) 1545, Despatch, because of the particularly intimate 
connection of its services with Central transportation, is 
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an employer within the meaning of the statutory terms. 
Despatch Shops, Inc. v. Railroad Retirement Board, supra. 

Any resort to legislative history can only show that 
services such as those performed by Despatch were in¬ 
tended to bring carrier-owned or controlled companies 
within the coverage of the Railroad Unemployment Insur¬ 
ance Act. And another determination by the Board that 
operations substantially the same as those of Despatch are 
services in connection with railroad transportation has 
received specific judicial approval. Utah Copper Co. v. 
Railroad Retirement Board, supra. The shop activities 
of Despatch, as w*ell as those of Utah Copper Company 
Shops, are comparable to the “back shop” railroad opera¬ 
tions considered in Virginian Railway v. Federation, 300 
U. S. 515, which held that these operations w*ere so directly 
related to the interstate (transportation) activities of the 
Virginian Railway that they should be regarded as a part 
of them. These railroad shop activities enable the carrier 
to fulfill its obligation to furnish railroad freight cars to 
shippers, and they are activities widely engaged in by 
railroads with the outspoken approval of the Interstate 
Commerce Commission. If the shop w*ere owmed directly 
by Central without interposition of the subsidiary Des¬ 
patch, it would be valued by the Commission as property 
used for common carrier purposes in the service of trans¬ 
portation. 

Under the earlier Railroad Retirement Act of 1935, the 
Board determined that freight car shop services were serv¬ 
ices in connection with railroad transportation. There¬ 
after, the pertinent statutory terms were reenacted in the 
Railroad Retirement Act of 1937. And after further de¬ 
terminations to the same effect under that Act, these terms 
w'ere carried into the Railroad Unemployment Insurance 
Act. Following still further determinations of this kind, 
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both the Railroad Retirement and Unemployment Insur¬ 
ance Acts have been amended several times without anv 
change in this respect. It must be presumed that Congress 
has approved these Board determinations. Commissioner 
of Internal Revenue v. Wheeler, 324 U. S. 542, especially 
547 n. 10; United States v. Dakota-Montana Oil Co., 28S 
U. S. 459, 466; cf. Massachusetts Mutual Life Ins. Co. v. 
United States, 2SS U. S. 269, 273. 
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ARGUMENT. 


APPELLEE BOARD'S DECISION THAT DESPATCH SHOPS, INC., IS AN 

“employer” within the meaning of the railroad un¬ 
employment INSURANCE ACT WAS BASED ON A REASONABLE 
APPLICATION OF THE ACT, AND THE COURT BELOW CORRECTLY 
UPHELD THE DECISION. 

A. Appellee Board's decision is not to be set aside if it is 
based on a reasonable application of the Railroad Unem¬ 
ployment Insurance Act. 

The Board's decision that Despatch is a company owned 
and controlled by The New York Central Railroad Com¬ 
pany, a carrier by railroad subject to part I of the Inter¬ 
state Commerce Act, and that it operates facilities and 
performs a service in connection with railroad transporta¬ 
tion, and is thus an “employer” within the meaning of 
Section 1(a) of the Railroad Unemployment Insurance Act, 
should not be set aside if it is supported by substantial 
evidence in the record before the Board, is not arbitrary 
or capricious, and has a reasonable basis in law. National 
Labor Relations Board v. Hearst Publications, 322 U. S. 
111,130-131; Dobson v. Commissioner, 320 U. S. 4S9: Endi- 
cott Johnson Corp. v. Perkins, 317 U. S. 501; Swift <£■ Co. 
v. United States, 316 U. S. 216; Gray v. Powell, 314 U. S. 
402: South Chicayo Co. v. Bassett, 309 U. S. 251: Rochester 
Telephone Corp. v. United States, 307 U. S. 125; Ellers v. 
Railroad Retirement Board, 132 F. (2d) 636 (C. C. A. 2d); 
South v. Railroad Retirement Board, 131 F. (2d) 74S (C. 
C. A. 5th), certiorari denied, 317 U. S. 701. 

Section 5(c) of the Railroad Unemployment Insurance 
Act authorizes the Board specifically to make employer 
status determinations and those determinations, subject 
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only to the judicial review provided for in Section 5(f) of 
the Act, are, by the express language of the Act, final and 
conclusive for all purposes and conclusively establish all 
rights and obligations arising under the Act. 

The judicial review of the Board decisions provided for 
in Section 5(f) of the Act is in terms almost identical with 
the provisions contained in Section G(b) of the Bituminous 
Coal Act, Act of April 26, 1937, c. 127 (50 Stat. 85), 
U. S. C., Title 15, § 836(b), for the judicial review of 
decisions of the Director of the Bituminous Coal Division, 
and it was held by the Supreme Court in Gray v. Powell, 
supra, at 411, in reviewing a decision of the Director 
that a particular person was not a “producer’’ under the 
Coal Act, that “the function of review placed upon the 
courts by Section 6(b) is fully performed when they 
determine that there has been a fair hearing, with notice 
and an opportunity to present the circumstances and argu¬ 
ments to the decisive body, and an application of the stat¬ 
ute in a just and reasoned manner.” The determination 
here made under the Railroad Unemployment Insurance 
Act “is one of specific application of a broad statutory 
term in a proceeding in which the agency administering the 
statute must determine it initially”, so that “the reviewing 
court’s function is limited” and the Board’s determination 
“is to be accepted if it has ‘warrant in the record’ and a 
reasonable basis in law”. National Labor Relations Board 
v. Hearst Publications, supra, at 131; Rochester Telephone 
Corp. v. United States, supra, at 145, 146: Ellers v. Rail¬ 
road Retirement Board, supra; South v. Railroad Retire¬ 
ment Board, supra* 

'■The fact that a dissenting opinion accompanies the administrative 
determination, a point emphasized at pp. 2-3, 26, and 42-43 of Appel¬ 
lants’ Brief, does not affect the rule. Helvering v. National Grocery Co., 
304 U. S. 282; Frischer & Co. v. Bakelite Corporation, 39 F. (2d) 247 
(Court of Customs and Patent Appeals); Sperry Gyroscope Co. v. Na¬ 
tional Labor Relations Board, 129 F. (2d) 922, 924 (C. C. A. 2d). 
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This limitation of the scope of the court’s functions ex¬ 
tends to the Board’s weighing of the evidence as well as 
to its drawing of factual inferences and conclusions. Fed¬ 
eral Trade Commission v. Staley Manufacturing Company, 
... U. S. ..., 89 L. Ed. (Adv. Op.) 9S9; Dobson v. Com¬ 
missioner, supra; Helvering v. National Grocery Co., 304 
U. S. 2S2, 294; National Labor Relations Board v. Nevada 
Cdpper Co., 316 U. S. 105; Sivayne d Hoyt, Ltd. v. United 
States, 300 U. S. 297, 307. The limitation may not be 
avoided by any contention that the facts are undisputed, 
for even inferences drawn by an administrative agency 
from stipulated facts are within this rule. Federal Trade 
Commission v. Staley Manufacturing Company, supra; cf. 
United States v. Louisville and Nashville R. R. Co., 235 
U. S. 314. 320-321. And in the recent case of Commissioner 
of Internal Revenue v. Scottish American Investment Com¬ 
pany, 323 IT. S. 119, the Supreme Court stated with respect 
to the inferences and conclusions drawn by an administra¬ 
tive agency that ‘‘courts are limited to a determination of 
whether they [the inferences and conclusions] have any 
substantial basis in the evidence. The judicial eye must 
not in the first instance rove about searching for evidence 
to support other conflicting inferences and conclusions 
which the judges or the litigants may consider more rea¬ 
sonable or desirable * * *” and “if such a basis is 
present the process of judicial review is at an end.” 

The principles stated above are not affected in any way 
by the decision in Ellers v. Railroad Retirement Board, 132 
F. (2d) 636 (C. C. A. 2d), cited at page 15 of the appel¬ 
lants’ brief, which determined merely that the lower court 
had jurisdiction of the action brought against the Board. 
And in Utah Copper Co. v. Railroad Retirement Board, 
129 F. (2d) 358 (C. C. A. 10th), cited at page 14 of the 
appellants’ brief, the court expressly recognized that where, 
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as here (Section 5(c) and (f) of the Railroad Unemploy¬ 
ment Insurance Act), Congress has specifically conferred 
upon an administrative agency the authority to determine 
jurisdictional questions, such determinations, when sup¬ 
ported by substantial evidence, are final and conclusive. 
Moreover, this Court has itself applied the well-established 
principles of judicial review, summarized in the preceding 
paragraphs, in approving the Board’s determination of 
an employer coverage question under the Railroad Unem¬ 
ployment Insurance Act. Railroad Retirement Board v. 
Duqnesne Warehouse Co., ... App. D. C. ..., 149 F. (2d) 
507, certiorari granted June 11, 1945, ... U. S. ..., 89 L. 
Ed. (Adv. Op.) 1545. The decision in Duquesne Ware¬ 
house Co. v. Railroad Retirement Board, 148 F. (2d) 473 
(C. C. A. 2d), certiorari granted June 11, 1945, ... U. S. 
..., 89 L. Ed. (Adv. Op.) 1545, in terms, if not in result, 
did not reject this view, and it certainly did not accept, 
even under the Railroad Retirement Act, any proposition 
that a court might itself determine the facts in reviewing 
a determination of the Board. See, in this connection, 
Despatch Shops, Inc. v. Railroad Retirement Board, GO 
F. Supp. 106 (S. D. N. Y.), appeal pending. 

B. The Board’s decision is supported hy substantial evi¬ 
dence in the record before the Board, is not arbitrary or 
capricious, and has a reasonable basis in law. 

The Railroad Unemployment Insurance Act includes as 
a covered 4 ‘employer” “any company which is directly or 
indirectly owned or controlled (by a carrier by railroad 
subject to part I of the Interstate Commerce Act) or under 
common control therewith, and which operates any equip¬ 
ment or facility or performs any service (except trucking 
service, casual service, and the casual operation of equip¬ 
ment or facilities) in connection with the transportation 
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of passengers or property by railroad, or the receipt, de¬ 
livery, elevation, transfer in transit, refrigeration or 
icing, storage, or handling of property transported by 
railroad.’’ Section 1(a) of the Act, U. S. C., Title 45, 
* 351(a). 


It is admitted that Despatch, throughout its existence, 

lias been owned or controlled directlv or indirectly bv a 
! ... 
carrier by railroad subject to part I of the Interstate Com¬ 
merce Act (Appellants’ Brief, pp. 9, 11). Accordingly, 
since it cannot be questioned that appellants were afforded 
a full and fair hearing before the Board, the only issue is 
whether the Board’s decision that Despatch has been en¬ 
gaged in the operation of facilities and in the performance 
of services “in connection with” the transportation of 
property by railroad within the meaning of Section 1(a) 
of the Act is supported by substantial evidence in the 
record before the Board and has a reasonable basis in law. 


The evidence in the record before the Board shows that 
Despatch has been engaged primarily in the performance 
of work for Central and its subsidiary railroad and re¬ 
frigerator car lines in supplying their needs for medium 
and heavy repairs to their railroad cars, in the construc¬ 
tion, and rebuilding and conversion of their cars, and the 
manufacturing and supplying of railroad car parts 0 (Joint 
App. 64, 68-70, 77-79, 99-100, 146-155, 185-186). Such 
operations are directly related both functionally and eco¬ 
nomically to railroad transportation. This direct func¬ 
tional and economic relationship is emphasized particularly 
in this case by a consideration of the circumstances under 
which the services are rendered. 

Despatch holds itself available to serve the needs of the 
Central railroad system. Thus, Despatch’s shops are lo- 


, <5 The record contains no evidence to support the statement (Appellants’ 

* Brief, p. 4) that Despatch manufactures military equipment. 
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cated at a point most convenient to serve Central, namely, 

on Central’s main line between New York Citv and Buffalo 

•> 

(Joint App. 53, 60, 61, 64, 185-1S6). In the period for 
which there is evidence in the record, the Central and 
Despatch shops met all of Central’s requirements for 
heavy repairs and building; none of this work was done 
by independent companies (Joint App. 127-132). Despatch 
does no advertising, maintains no sales force, and does not 
solicit business generally regardless of whether its plant 
is or is not operated at or near capacity (Joint App. 
85-86). It has never turned down any business from Cen¬ 
tral or Central’s subsidiaries (Joint App. 96-97), nor has 
it ever failed to receive a contract from Central on work 
it requested (Joint App. 91). The great preponderance of 
its business consists of work performed for Central and 
its subsidiaries, and the great bulk of its revenues is 
derived from this source; over S5 per cent of the Despatch 
accounts receivable as of December 31, 193S, and over 98 
per cent as of July 31, 1939, resulted from operations per¬ 
formed by Despatch for Central and its subsidiaries (Joint 
App. 64, 66-73, 99-100, 146-155, 1S6). Despatch’s revenue 
is almost exclusively from the Central System when its 
plant operations are near capacity; it is only in a period 
when Central’s requirements are reduced, as in 193S, that 
its revenues from independent operations even appear 
noticeable (Joint App. 58, 94-95, 150, 155). Although the 
appellants maintain Despatch’s normal employment is 
twelve hundred men (Joint App. 6), the record shows its 
employment is one thousand to eleven hundred when the 
plant is operating close to capacity (Joint App. 58, 114); 
and its employment is drastically reduced in a poor business 
year (Joint App. 94-95, 115-116), some of the men laid 
off presumably seeking work in other plants which can 
best utilize their experience and training. The work done 
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at the Despatch plant is similar to that performed at a 
large railroad shop (Joint App. SO, 81, 42-144), and the 
ratings of Despatch’s mechanics are comparable to the 
ratings of mechanics in a railroad shop (Joint App. 120). 
A Central inspector is stationed regularly in the Despatch 
plant, with authority to designate any extra repairs which 
Central may require from time to time (Joint App. S4-S5, 
107, 10S, 110, 133, 138, 185-189). 

The subservience of Despatch’s capacities to Central’s 
needs is further shown by the fact that, under typical 
contracts, payments by Central to Despatch are made ac¬ 
cording to terms agreed upon between the president of 
Central and the president of Despatch, the latter being 
also the vice president of Central, so that, in effect, the 
terms of payments to be made by Central to Despatch 
are agreed upon between the president and the vice presi¬ 
dent of Central (Joint App. 185-189). Indeed, it has been 
assumed that the corporate formation of Despatch was 
merely a change of name (Joint App. 66, 118). Most of 
the other officers of Despatch are also officers of Central, 
perform their work in Central’s offices and receive no com¬ 
pensation from Despatch; the general counsel of Despatch 
is the general counsel of Central, the comptroller of Des¬ 
patch is a vice president of Central, the assistant comp¬ 
troller of Despatch is the assistant vice president and 
comptroller of Central, the two assistant comptrollers of 
Despatch are the two assistant comptrollers of Central, 
the treasurer of Despatch is the treasurer of Central, the 
two assistant treasurers of Despatch are the two assistant 
treasurers of Central, the secretary of Despatch is the 
secretary of Central, the assistant secretary of Despatch 
is the assistant secretary of Central, and, of the seven 
directors of Despatch, three are officers of Central (Joint 
App. 109,161-163,197-199). On the other hand, the general 
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manager, or so-called “chief executive officer” of Despatch 
“responsible for the success of the business” (Joint App. 
7, Appellants' Brief, pp. IS-19) evidently is only an operat¬ 
ing manager unfamiliar with its basic policies and prac¬ 
tices apart from physical operations. Thus, although he 
may have known that Central billed Despatch for its other 
officers’ services (Joint App. 109, 113), certainly he did 
not know whether the Despatch president, and Central vice 
president, received any of the money Despatch paid to 
Central (Joint App. 109, 116); although he stated that 
Despatch made no effort to reduce cost after securing a 
Central contract (Joint App. 83), a typical Despatch con¬ 
tract included a provision concerning further effort to 
reduce cost of materials and consequent reduction in car 
price (Joint App. 192); although he has claimed belief in 
his authority to refuse Central business, he certainly has 
never refused any (Joint App. 96-97); although he stated 
flatly that Despatch did not make use of Central’s rail¬ 
way mail (Joint App. 79), he acquiesced in a later state¬ 
ment of counsel that it did so (Joint App. Ill); although 
he indicated that Central and each subsidiary served had 
individual inspectors at the plant (Joint App. 107-108), he 
finally conceded that any such men were Central inspectors 
(Joint App. 110); although he stated that Central did not 
fix the piece work rate at the Despatch plant, he could 
only indicate that it was fixed by some undescribed persons 
(Joint App. S4-85); and, finally, he was not aware of the 
process by which Despatch had decided to question the 
initial ruling of coverage under the Railroad Retirement 
Act (Joint App. 121-122). 

The operations of Despatch, especially under all the 
foregoing circumstances, are unquestionably within the 
provisions covering “any company [carrier-affiliate] which 
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operates any equipment or facility or performs any service 
* * * in connection with the transportation of passengers 
or property by railroad.’’ (Italics supplied.) Utah Copper 
Co. v. Railroad Retirement Board, 129 F. (2d) 358, certio¬ 
rari denied, 317 l\ S. 687, discussed infra; Despatch Shops, 
Inc. v. Railroad Retirement Board, 60 F. Supp. 106 (S. D. 
X. Y.), appeal pending. The phrase “service in connection 
with transportation * * * by railroad,” according to the 
ordinary usage of language, is not restricted to services 
which are themselves “transportation” by railroad, but 
necessarily includes services which are connected with 
transportation by railroad. This is confirmed by judicial 
definition. See Danciger v. Cooley, 248 U. S. 319, 327; 
California v. United States, 46 F. Supp. 474 (X. D. Calif.), 
affirmed, 320 U. S. 577; Kokusai Kisen Kabushiki Kaisha 
v. Columbia S. Co., 23 F. Supp. 403, 405-406 (S. D. X. Y.), 
affirmed without opinion, 100 F. (2d) 1016 (C. C. A. 2d); 
J. Ray Arnold Lbr. Corp. of Olustee v. Richardson, 105 
Fla. 204, 141 So. 133, 135; Gurney v. Atlan. & G. W. Ry. 
Co., 58 X. Y. 358, 366, 371-372; Wallrabenstein v. Indus¬ 
trial Commission, 195 Wis. 15, 216 X. W. 495, 496. 

In the Danciger case, the Supreme Court stated (p. 327): 

“To be within the statute it is essential that the 
act of collecting the purchase price be done ‘in con¬ 
nection with the transportation of’ the liquor. The 
statute does not say ( in the transportation ’ but ( in 
connection with ’ it * * *. What Cooley did, while 
not part of the transportation, was closeiy connected 
with it.” (Italics supplied.) 

And with respect to Section 1 of the Merchant Marine 
Act, Act of September 7, 1916, c. 451 (39 Stat. 728), as 
amended by Act of July 15, 1918, c. 152 (40 Stat. 900), 
U. S. C., Title 46, § 801, which contains language very much 
like that in Section 1(a) of the Railroad Unemployment 
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Insurance Act, the court, in California v. United States, 
supra, stated at p. 478: 

“*, * * It is equally plain that the business of peti¬ 
tioners is conducted ‘in connection with a common 
carrier by water.’ It is inadmissible to suppose that 
this phrase limits the definition of ‘other persons’ to 
those whose operations form part of the act of water 
transportation for the result would follow that no 
persons are affected other than common carriers by 
water. We need not labor the point. The statutory 
verbiage seems clear enough as it stands. The peti¬ 
tioners are plainly within the definition of those fur¬ 
nishing terminal facilities in connection with common 
carriers by water.” 

If Congress had intended that railroad owned or con¬ 
trolled companies subject to the Act should be limited to 
those engaged in actual transportation by railroad, it 
would have said “any company engaged in transportation 
by railroad,” or “any company engaged in operations 
which are a part of transportation by railroad,” instead 
of using the broader provision, “any company * * * 
which operates any equipment or facility or performs any 
service * * * in connection with the transportation of 
passengers or property by railroad.” 

The restrictive interpretation urged by appellants has 
already been rejected by this Court, Railroad Retirement 
Board v. Duquesne Warehouse Co., supra, at 510. Indeed, 
since such an intrepretation would transpose meanings 
applicable to various sections of the Interstate Commerce 
Act which relate solely to carriers and their obligations, 
requiring their application to the subsidiaries of carriers 
designated in Section 1(a) of the Railroad Unemployment 
Insurance Act, the Court could have done no less than reject 
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the contention. 7 The Court specifically considered one of 
the steamship company decisions 8 which are cited by the 
appellants and found that such rulings do not require the 
narrow interpretation urged by appellants. 9 Nor did it 
consider authoritative the bus company case which appel¬ 
lants have cited in connection with the argument based 
upon the steamship company cases (Appellants’ Brief, pp. 
43, 46). 

Further, in the earlier case, involving the Duquesne 
Warehouse Company, this Court was not impressed by the 
argument, likewise based upon the steamship company and 
bus company cases, that Duquesne was not within the cov¬ 
erage of the Railroad Unemployment Insurance Act because 
it was part of a warehousing industry rather than the 
railroad industry. The argument here that, since the serv¬ 
ices performed by Despatch, which consist of the making 
of heavy and medium repairs, the manufacture of car parts, 
and the rebuilding and construction of railroad cars, in 
part constitute “manufacturing’’, Despatch is not in the 


* The conclusion that the carrier-subsidiary coverage provision of the 
Railroad Unemployment Insurance Act is broader than the railroad 
coverage provisions of the Interstate Commerce Act is firmly supported 
by a comparison of the purposes of the two acts; the Interstate Com¬ 
merce Act is primarily concerned with the regulation of relations be¬ 
tween carriers and shippers, the Railroad Unemployment Insurance Act 
is concerned with providing unemployment compensation for employees 
of carriers and their subsidiaries engaged in related activities. Cf. Pied¬ 
mont d. Northern Railway Co. v. Interstate Commerce Commission, 286 
U. S. 299, 312; United States v. Colorado <£ N. R. Co., 157 Fed. 321 
(C. C. A. 8th), certiorari denied 209 U. S. 544; Pacific Coast Ry. Co. v. 
United States, 173 Fed. 448 (C. C. A. 9th); see South Chicago Co. v. 
Bassett, 309 U. S. 251, 259-260; Nashville, C. <£ St. L. Ry. v. Railway 
Employ ees > Dept., 93 F. (2d) 340, 343 (C. C. A. 6th). 

* Allen v. Ocean Steamship Co. of Savannah, 123 F. (2d) 469 (C. C. A. 
5th); Magruder v. Baltimore Steam Packet Co., 144 F. (2d) 130 (C. C. 
A. 4th). This Court, at page 510 of its opinion, referred to the Magruder 
opinion under the style of the companion case included in the same 
report, Walling v. Baltimore Steam Packet Co. 

'■> In fact, railroads generally have not been as widely engaged in 
reflated maritime activities as in other related fields; presumably, this 
is so because of the prohibitions in the Panama Canal Act, Act of 
August 24. 1912, c. 390, § 11 (37 Stat. 566), as amended by Act of Sep¬ 
tember 18, 1940, c. 722, t. I § 7 (54 Stat. 909), U. S. C., Title 49, § 5(14). 
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railroad industry and its activities are not in connection 
with railroad transportation, is also entitled to no weight. 
The railroad industry encompasses many activities which 
when performed outside that industry have no connection 
with railroad transportation but when performed within 
or for the railroad industrv do have such a connection. 
For example, the generation of electric power is “manufac¬ 
turing” and when carried on by an independent public 
utility company may be outside the railroad industry. But 
when a railroad (or its wholly-owned subsidiary) operates 
a power plant primarily to generate power for use in rail¬ 
road transportation, such activity is not the less a part of 
the railroad industry simply because it happens also to be 
“manufacturing.” On the other extreme, we may consider 
the case of many large manufacturers who operate loco¬ 
motives and freight cars over tracks within their own 
plants to facilitate movement and production. Some of 
these plant railroads, which are commonly known as plant 
facilities, are much larger than some of the small railroads 
which are subject to part 1 of the Interstate Commerce Act, 
yet no one would contend that such plant facility railroads 
are part of the railroad industry rather than of the par¬ 
ticular industry in which they operate. Accordingly, any 
suggestion derived from the steamship and bus company 
cases that Despatch’s operations, because they include 
“manufacturing” processes, are not connected with 
Central’s railroad transportation, must be dismissed. 
Moreover, it is apparent from the courts’ opinions in the 
steamship and bus company cases that their decisions were 
founded upon the fact that the operations there involved 
consisted primarily of services to the public in the course 
of commercial, common-carrier water or bus transporta¬ 
tion and, the courts believed, were only incidentally con¬ 
cerned with railroad transportation. In contrast, however, 
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the instant case has to do almost entirely with operations 
which are absolutely necessary to the functioning of a rail¬ 
road transportation system, and are performed for that 
one system. And it further appears that, in view of this 
intimate relationship of Despatch's operations to the trans¬ 
portation of the Central System, by which Central is 
enabled to fulfill its obligations as a carrier, even the 
decision of the Court of Appeals for the Second Circuit in 
Duquesne Warehouse Co. v. Railroad Retirement Board, 
supra, is consistent with the Board's determination that 
Despatch is an employer within the meaning of the Rail¬ 
road Retirement and Unemployment Insurance Acts. In 
Despatch Shops, Inc., v. Railroad Retirement Board, GO F. 
Supp. 106 (S. D. X. Y.), appeal pending, the court referred 
specifically to the decision of the Second Circuit in the 
Duquesne case and stated that it was not applicable to the 
operations of Despatch. 

Resort to legislative history shows conclusively, if con¬ 
firmation be needed, that the Despatch shop operations are 
within the statutory provision. In the Congressional hear¬ 
ings on the 1934 amendments to the Railway Labor Act 
(Act of May 20, 1926, c. 347 (44 Stat. 577), as amended by 
Act of June 21, 1934, c. 691 (4S Stat. 11S5), U. S. C., Title 
45, §§ 151-153), which have been discussed at length in the 
appellants* brief (pp. 29-37) because of similarity be¬ 
tween the statutory language ultimately adopted and that 
appearing in Section 1(a) of the Railroad Unemployment 
Insurance Act, the pending bill was changed so as to pro¬ 
vide for the definition of “carrier” to include any com¬ 
pany ‘‘operating any equipment or facilities or furnishing 
any service included within the definition of the terms ‘rail¬ 
road* and ‘transportation’ as defined in the Interstate 
Commerce Act.” Although this language is more restric¬ 
tive than the language finally adopted and that of the Rail¬ 
road L'nemployment Insurance Act, Mr. Eastman, speak- 
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ing for the proponents of the bill, stated (see Hearings on 
S. 3266, 73d Cong., 2d Sess. (1934), p. 10): 

“This change is intended to bring within the scope of 
the Act operations which form an integral part of 
railroad transportation but which are performed by 
companies which are not now subject to the Railway 
Labor Act. The most important illustration is found 
in the refrigerator-car companies, which own refrig¬ 
erator cars operated by the railroads and perform 
certain functions connected with refrigeration service. 
Another illustration is found in the companies to 
which railroads have on occasion contracted out their 
maintenance work on equipment and even on way and 
structures. The thought is that concerns which func¬ 
tion in this way as an integral part of the railroad 
transportation system should be subject to the same 
duties and obligations with respect to labor contro¬ 
versies as the railroads themselves and as the express 
and sleeping car companies.” (Italics supplied.) 

It is clear from this statement that the intention was that 
the repair, rebuilding, and other maintenance of railroad 
equipment, such as that performed by Despatch, should 
be covered whether performed by the railroads themselves 
or their affiliates. Unless it were so held, the railroads 
could escape coverage in respect of such work, and even 
their maintenance-of-way work, by the simple expedient of 
contracting the work out to subsidiaries. 10 


io At no time, of course, has the Board maintained that Despatch was 
formed by Central for the purpose of evading coverage of the Acts 
administered by the Board. Although the formation of Despatch post¬ 
dated the Railroad Retirement Acts of 1934 and 1935, Acts of June 27, 
1934, c. 868(48 Stat. 1283), U. S. C., Title 45. §§ 201-214, and August 
29, 1935, c. 812 (49 Stat. 967), U. S. C., Title 45, §§ 215-228, it was, as 
we have already indicated, merely a change in corporate structure. A 
determination that Despatch is not an employer under the Railroad 
Retirement and Unemployment Insurance Acts, however, would furnish 
a perfectly simple and legal means for general evasions of coverage. 
There is even less basis, on the other hand, for appellants’ implication 
at page 23 of their brief that the Board’s ruling on Despatch is part of 
an attempt substantially to extend its jurisdiction, for under the normal 
division of functions between parent carriers and their subsidiaries, the 
subsidiary coverage of the Acts will not amount even to five per cent of 
their total coverage. Annual Report of the Railroad Retirement Board 
for 1941, p. 162. 
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In the report of the Senate Committee on Interstate 
Commerce on S. 2395 (Railroad Retirement Act of 1937 
whose employer coverage provisions are the same as those 
of the Railroad Unemployment Insurance Act), Sen. Rep. 
No! 697, 75th Cong., 1st Sess. (1937), the following state¬ 
ment is made (p. 7): 

“This language [the carrier affiliate provisions in 
Section 1(a)] has been clarified to make it clear that 
coverage extends to a company which is owned or 
controlled in common by several companies. Exclusions 
have been extended to casual service and the casual 
operation of equipment or facilities. In addition to 
trucking service, it is intended to exclude employees 
of a contractor who may, for example, he occasionally 
employed by a *carrier 7 to repair a depot or build a 
bridge. Contractors, other than those which perform 
casual service, would not be excluded, irrespective of 
whether control be legal or de facto. De facto control 
mav be exercised not onlv bv direct ownership of 
stock, but by means of agreements, licenses, and other 
devises which insure that the operation of the company 
is conducted in the interests of the carrier. 

“By these changes there are brought within the 
scope of the act substantially all those organizations 
which are intimately related to the transportation of 
passengers or property by railroad in the United 
States.” (Italics supplied.) 11 

The ntaking of medium and heavy repairs to rolling 
equipment used in railroad transportation obviously is as 


u Substantially the same passage appears in the report of the House 
Committee on Ways and Means on H. R. 7589 (Carriers Taxing Act of 
1937 which, like the Railroad Retirement Act, contains the same em¬ 
ployer definitions as the Railroad Unemployment Insurance Act), H. 
Rep. 1071, 75th Cong., 1st Sess. (1937), p. 5; and in the report of the 
Semite Committee on Finance on H. R. 7589, Sen. Rep. 818, 75th Cong., 
1st Sess. (1937), p. 4. In the House (p. 3) and Senate (p. 2) Committee 
reports, it is also stated that “the scope of the existing tax legislation 
has been changed in such way as to bring into the coverage substantially 
all those who are intimately associated with the operation of United 
States railroads.” 




1 
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closely connected with that transportation as is the repair 
of a depot or the building of a bridge. 12 

In the legislative course of the Railroad Retirement Act 
of 1937, Act of June 24, 1937, c. 382 (50 Stat. 307), U. S. C., 
Title 45, §§ 22Sa-228s, Senator Wagner, who was at that 
time in charge of the Act in the Senate, made the following 
statement on the floor: 

“It [the 1937 Retirement Act] has certain advan¬ 
tages over the present act. In the first place, the cover¬ 
age is extended expressly to railroad labor organiza¬ 
tions, railroad associations, traffic associations, and is 
made more clearly applicable to subsidiaries of rail¬ 
road companies such as refrigeration, storage and 
other facilities. In other words, it covers a great num¬ 
ber of employees, not only those directly in the railroad 
business but those associated with it, and in that re¬ 
gard it is more liberal than the present Act.” (Italics 
supplied.) (81 Cong. Rec. 6223.) 

As previously pointed out, direct judicial support for 
the Board’s decision is found in Utah Copper Co. v. Rail¬ 
road Retirement Board, 129 F. (2d) 35S (C. C. A. 10th), 
certiorari denied, 317 U. S. 687. In that case the Circuit 
Court of Appeals for the Tenth Circuit, considering the 
identical language here involved, sustained a decision of 
this Board that a copper company under common control 
with a carrier by railroad was an “employer,” under the 
Railroad Retirement Act, pro tanto, by virtue of its opera¬ 
tion of shops for repair of the railroad’s equipment. The 
court held that the work done in such shops was “con- 

12 Building of a bridge would, of course, involve a capital expenditure. 
Compare, in this connection. Accounting for Rebuilding Cars by Chesa¬ 
peake & Ohio Ry. Co., 190 I. C. C. 382, cited at page 24 of the appellants’ 
brief for the proposition that rebuilt cars should be treated as new equip¬ 
ment and charged to capital. In sustaining this ruling of the Interstate 
Commerce Commission, the court, citing Old Colony R. Co. v. Commis¬ 
sioner, 284 U. S. 552, 562, stated that merely an accounting principle, not 
applicable for other purposes, was involved. Chesapeake & Ohio Ry. Co. 
V. United States, 5 F. Supp. 7, 10-11 (E. D. Va.). 
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nected with transportation of passengers and property by 
railroad,” and therefore covered service although, obvi¬ 
ously, such work does not constitute actual transportation. 
While the court, in the Utah Copper case, did not advert to 
the precise operations performed, it is a matter of common 
knowledge that railroad shops are maintained for the pur¬ 
pose of making heavy repairs, rebuilding equipment, and 
production of equipment parts. Moreover, in view of the 
decision of the Supreme Court in Virginian Railway v. 
Federation, 300 U. S. 515, the court in the Utah Copper 
case could not have regarded a difference in the kind of 
repairs as controlling. In the Virginian case, the Supreme 
Court found the “back shop” operations of the Virginian 
Railway, which consisted of the making of heavy repairs 
on locomotives and cars “used by petitioner [Virginian] 
in its transportation service” and the “manufacture of 
material such as rivets and repair parts” for use at the 
shop and j“other points on the line”, to be so directly re¬ 
lated to the “interstate activities” carried on by the Vir¬ 
ginian “that they are to be regarded as a part of them.” 
Since Virginian’s “interstate activities” were, of course, 
primarily, if not entirely, railroad transportation, it fol¬ 
lows that the court was in effect finding that the “back 
shop” operations are “to be regarded as a part of” 
railroad transportation. Certainly the making of medium 
and heavy repairs to railway company equipment and the 
manufacture of equipment parts at Despatch’s shops are 
at least as closely connected with railroad transportation 
as the making of heavy repairs and the manufacture of 
parts at the Virginian’s “back shop.” 

In considering the relation between the operations of 
Despatch and the Central System’s railroad transportation, 
it should be remembered that all common carriers owe a 
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duty to furnish to the shipping public, upon proper de¬ 
mand, cars which are in safe condition and in suitable re¬ 
pair for the carriage of the particular kind of commodity 
they undertake to transport under tariffs. (§1(10) and 
(11) of the Interstate Commerce Act, Act of February 
4, 1S87, c. 104 (24 Stat. 379), as amended by Acts of May 
29, 1917, c. 23 (40 Stat. 101), February 28, *1920, c. 91 (41 
Stat. 476), U. S. C. Title 49 § 1 (10) and (11).) This obliga¬ 
tion exists not only under the Interstate Commerce Act 
(Atchison Railway Co. v. United States, 232 IT. S. 199, 214- 
215; Wabash Sand <£ Gravel Co. v. Vandalia R. R. Co., 31 
I.C.C. 344, 346; Balfour Guthrie & Co. v. O.W. R.R. & Nav. 
Co., 21 I.C.C. 539) but also at common law (Railroad Com¬ 
pany v. Pratt, 22 Wall. 123, 133-134; 9 American Jurispru¬ 
dence, pp. 631-632). Obviously, Despatch’s operations in the 
repair, building, and converting of cars for Central and its 
subsidiaries, and the manufacture and supply of parts 
necessary in keeping the Central System’s equipment in 
repair, enable Central to fulfil its obligations as a railroad 
and constitute the performance of a service in connection 
with Central’s transportation of property by railroad. 

It is common practice for railroads in carrying out their 
railroad functions to operate directly their own shops in 
which they make light and heavy repairs to their equipment, 
and in which they make equipment parts or manufacture 
and assemble railroad cars, locomotives, and shop ma¬ 
chinery. See Pennsylvania R. Co., 22 I.C.C. (Val. Rep.) 1, 
99; Philadelphia & Reading Ry. Co., 32 I.C.C. (Val. Rep.) 
205, 257; Norfolk & W. Ry. Co., 26 I.C.C. (Val Rep.) 255, 
272; Pullman Co., 36 I.C.C. (Val. Rep.) S45; Galveston H. 
& S.A. Ry. Co., 36 I.C.C. (Val. Rep.) 345, 369; Construction 
and Repair of Railway Equipment, Pennsylvania R.R., 66 
I.C.C. 694; Construction and Repair of Railway Equipment, 
Atlantic Coast Line Railroad Company, id. 727; Construe- 
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tion and Repair of Railway Equipment, New York Central 
Railroad Company, id 732; Construction and Repair of 
Railway Equipment, Central Railroad Company of New 
Jersey, S9 I.C.C. 751; Construction and Repair of Railway 
Equipment, Various Railway Companies, 91 I.C.C. 399; 
Virginian Railway v. Federation, 300 U.S. 515, 554; Rail¬ 
road Retirement Board v. The Alton Railroad Company, 
295 U.S. 330, 3S8 (dissenting opinion of Mr. Chief Justice 
Hughes); Norfolk Western Ry Co. v. United States, 2S7 
U.S. 134, 143: Jacob Shamberg v. Del. Lack & W. R.R. Co., 
4 I.C.C. 630, 660. 

Not only have the railroads themselves recognized that 
the performance of such manufacturing and repair services 
are a proper part of their railroad operations, but the Inter¬ 
state Commerce Commission, in the exercise of its rate- 
making powers under Sections 15a and 19a of the Inter¬ 
state Commerce Act (Act of February 4, 1887, c. 104 (24 
Stat. 379), as amended by Acts of March 1, 1913, c. 92 (37 
Stat. 701), February 28,1920, c. 91 (41 Stat. 48S, 493), June 
7, 1922, c. 210 (42 Stat. 624), June 16, 1933, c. 91 (4S Stat. 
220, 221), August 9,1935, c. 49S (49 Stat. 543), and Septem¬ 
ber IS, 1940, c. 722 (54 Stat. 912), U.S.C., Title 49, §§ 15a 
and 19a), has condemned the contracting out of such work 
to outside shops where the same services could be done 
more economically in the railroad’s own shops, and it has 
encouraged the extension of the railroad’s own facilities 
for the purpose. Construction and Repair of Railway 
equipment, Pennsylvania R.R., supra; Construction and 
Repair of Railway Equipment, Atlantic Coast Line R.R. 
Co., supra; Construction and Repair of Railway Equip¬ 
ment, New York Central R.R. Co., supra; Construction and 
Repair of Railway Equipment, Erie R.R. Co., 93 I.C.C. 646; 
Construction and Repair of Railway Equipment, Central 
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R.R. of N. J., S9 I.C.C. 751, 104 I.C.C. 352; Construction 
and Repair of Railway Equipment, New York, New Haven 
and Hartford R.R., 107 I.C.C. 721; Construction and Re¬ 
pair of Railway Equipment, Various Railway Companies, 
supra. In this connection, it is important to note, the Com¬ 
mission treats all such shops alike, regardless of the extent 
to which they perform running, heavy, or medium repairs 
or manufacture equipment and parts, or construct and re¬ 
build equipment. 

The decisions of the Interstate Commerce Commission in 
valuing railroad properties pursuant to Section 19a of the 
Interstate Commerce Act afford even more support for 
the Board's conclusion that Despatch’s services for Cen¬ 
tral are services in connection with the transportation of 
property by railroad. Under the authority conferred by 
Section 19a of the Interstate Commerce Act, the Inter¬ 
state Commerce Commission has been extensively engaged 
in valuing the properties of the railroads for rate making, 
recapture, and other purposes. The statute directs the 
Interstate Commerce Commission in such valuation cases to 
distinguish between properties “used by said common car¬ 
rier for its purposes as a common carrier” and “property 
held for purposes other than those of a common carrier.” 
Contrast specifically Section 19a(b) first and second, with 
Section 19a(b) third of the Interstate Commerce Act. (Act 
of February 4, 1S87, as amended, supra, U.S.C., Title 49, 
§ 19a(b) first, second, and third.) Thus, the Commission 
values all properties of the railroads but separately classi¬ 
fies properties not “used for common-carrier purposes”, 
and those properties do not enter the rate base. See New 
York Central R. Co., 27 I.C.C. (Val. Rep.) 1, 46. It appears 
from Sections 1(3) and 15a, Subsection 4 (since repealed) 
of the Interstate Commerce Act (Act of February 4, 1887, 
c. 104 (24 Stat. 380), as amended by Acts of June 18, 
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1910, c. 309 (36 Stat. 544), February 28, 1920, c. 91 (41 
Stat. 474, 4SS), June 16, 1933, c. 91 (4S Stat. 220), Sep¬ 
tember IS, 1940, c. 722 (54 Stat. S99), U. S. C., Title 49, 
§§1(3) and 15a(4) ) and from decisions of the Commis- 
sioh, that a finding by the Commission that property is 
“used for common-carrier purposes” is the equivalent 
of a finding that the property is used in the service 
of transportation as defined in Section 1 (3) of the 
Interstate Commerce Act. See Texas Midland Rail¬ 
road, 75 I. C. C. 1, 160; New York Central R. Co., 27 
I. C. C. (Yal. Rep.) 1, 43-45; San Pedro, Los Angeles & 
Salt Lake R.R. Co., 75 I.C.C. 463, 501-504. And in any event, 
a railroad’s common-carrier purpose can only be the pur¬ 
pose of transportation by railroad. In view of the fact that 
“transportationas used in Section 1(a) of the Railroad 
Unemployment Insurance Act certainly includes “transpor¬ 
tation’” as defined in Section 1(3) of the Interstate Com¬ 
merce Act, the valuation of property by the Interstate 
Commerce Commission as property “used for common- 
carrier purposes” would be a very close supporting analogy 
for the proposition that work performed for a railroad by 
use of the type of property so valued constitutes “a service 
in connection with transportation by railroad." 13 5Ye look 

*3 This is not to say that failure of the Interstate Commerce Commis¬ 
sion to value as property “used for common-carrier purposes” the prop¬ 
erty of any particular railroad subsidiary is an indication that the work 
performed by use of that property may not be a "service in connection 
with transportation by railroad.” For example, the property of Despatch 
is not valued to Central as property “used for common-carrier pur¬ 
poses.” Indeed, the property of Despatch is not valued to Central at all. 
even as "noncarrier property.” Central’s financial interest in Despatch 
is a 100 per cent stock ownership, which gives Central, while corporate 
identities remain intact, no direct interest in Despatch’s property. In 
accordance with the Interstate Commerce Commission’s usual rule on 
stock ownership the stock owned by Central in Despatch is valued to 
Central as noncarrier property, since stock, as distinguished from under¬ 
lying property, is not used in transportation. The Kansas City Southern 
Railway Company, 75 I. C. C. 223, 231; Atchison, Topeka and Santa Fe 
Ry. Co., 127 I. C. C. 1, 59. The relevant cases in valuation, then, will be 
those which value property directly owned and used by a railroad for 
purposes and uses identical or similar to the purposes and uses of the 
Despatch plant. 
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then to the valuation cases and find first a well-settled line 
of cases valuing railroad shops as property used in the 
service of transportation. Duluth and Iron Range R. Co., 
31 I.C.C. (Yal. Rep.) 159, 167; Montana, Wyoming & 
Southern Railroad Company, 135 I.C.C. 257, 263; Lehigh 
and New England Railway Company t 35 I.C.C. (Yal. Rep.) 
21, 32. Similarly, shops used for the manufacture of new 
cars or locomotives for the owning railroad and its system 
lines are valued as property used in the service of transpor¬ 
tation. Philadelphia & Reading Ry. Co., 32 I.C.C. (Yal. 
Rep.) 205, 257-258; Pennsylvania R. Co., 22 I.C.C. (Yal. 
Rep.) 1, 95-97: cf. Pullman Co., 36 I.C.C. (Yal. Rep.) S45. 

It is likewise well settled that power plants and distribu¬ 
tion systems used by the owning railroad system for motive 
power and lighting of its trains, shops, and stations, are 
properties used in the service of transportation. Central R. 
Co. of N. J., 149 I.C.C. 659, 691; Great Northern Ry. Co., 
133 I.C.C. 1, 103-104; Norfolk and W. Ry. Co., 26 I.C.C. 
(Yal. Rep.) 255, 270; Carolina, C. & C. Ry., 26 I.C.C. (Val. 
Rep.) 629, 643. The manufacture of parts to use in mak¬ 
ing trains move and move safely, or the manufacture of 
cars to use in transporting freight, entirely apart from 
repair services, is no less related to transportation than the 
manufacture of power to use in making trains move. The 
one is no more or less necessary to transportation than the 
other. The railroad need no more manufacture its own 
power than manufacture its own equipment or equipment, 
parts. Electric power for moving trains and lighting can 
be and frequently is bought by railroads from outside 
electric utility companies. See, as examples, Pennsylvania 
R. Co., 22 I.C.C. (Yal. Rep.) 1, 94; Toledo Terminal R. Co., 
31 I.C.C. (Yal. Rep.) 840, S43. The power plant valuation 
cases, then, support the Board's determination that Des¬ 
patch in supplying its parent system with equipment and 
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equipment parts is performing a service in connection with 
Central’s transportation by railroad. By a parity of reason¬ 
ing there may also be cited, as in general support of the 
same determination, decisions which value as properties 
used in the service of transportation sawmills for the man¬ 
ufacturing of ties ( Silverton Northern R.R. Co., 121 I.C.C. 
635, 638), chemical plants for the treatment of ties ( Phil¬ 
adelphia & Reading Ry. Co., 32 I.C.C. (Val. Rep.) 205, 23S), 
gravel pits for ballast ( Richmond, F. & P. R. Co., 31 I.C.C. 
(Val. Rep.) 227, 250; Excess Income of Richmond, F. <& P. 
R. Co., 170 I.C.C. 451, 513), and telephone and telegraph 
systems to carry railroad communications ( Union Pac. R. 
Co., 44 I.C.C. (Val. Rep.) 1, 51; Central R. Co. of N. J., 
149 I.C.C. 659, 6S7: cf. Augusta & Summerville R. R. Co., 
121 I.C.C. 347, 34S-349) when such properties are used 
exclusively or predominantly by the owning railroad system 
for its railroad transportation needs. 

The construction of Section 1(a) of the Railroad Unem¬ 
ployment Insurance Act, exemplified by the Board’s ruling 
on Despatch, has been adopted by the Board in the form of 
a regulation (20 CFR 202.7, effective June 1, 1938, under 
the Railroad Retirement Act and made applicable to the 
Railroad Unemployment Insurance Act by 20 CFR Cum. 
Supp. 301.4, effective July 9, 1940), and has been con¬ 
sistently applied by the Board in its decisions. Thus, the 
Board has ruled in a number of cases under both the Rail¬ 
road Retirement Act of 1935 (Act of August 29,1935, c. 812 
(49 Stat. 967), U.S.C., Title 45, $$ 215-228) and the Rail¬ 
road Retirement Act of 1937 (Act of June 24, 1937, c. 3S2 
(50 Stat. 307), U.S.C., Title 45, <§§ 22Sa-228s) that services 
such as those performed by Despatch are services in con¬ 
nection with the transportation of property by railroad. 
Determinations prior to enactment of the Railroad Unem¬ 
ployment Insurance Act have been made applicable to the 
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employers under its terms, and determinations subsequent 
to its enactment have been pusuant to both the Retirement 
and Unemployment Insurance Acts. Under the 1935 Retire¬ 
ment Act, the Board made such a ruling in the case of 
Oneida Machinery Company (Railroad Retirement Board 
Law Bulletin No. 2, p. 322; repairs to locomotives and equip¬ 
ment at its own shops for Tennessee Railroad Company 
and the Oneida & Western Railroad Company, its con¬ 
trolling carriers (and, in addition, machinery repair ser¬ 
vices for noncarriers)). Following the enactment of the 
1937 Retirement Act, such rulings 14 were made on: Lenoir 
Car Works {id. p. 323; manufacture of equipment and 
equipment parts at its own shops for its parent, Southern 
Railway Company), Southern Pacific Equipment Company 
{id., p. 322; constructing at its own shops, purchasing, or 
otherwise acquiring railroad rolling stock and equipment 
for its controlling carrier, the Southern Pacific Company), 
Pacific Coast Engineering Company {id., p. 317; repairing 
and maintaining at its own shops locomotives and other 
equipment for the Pacific Coast Railroad Company, the 
two companies being under common control), Gadsden Car 
Works {id., p. 309; manufacturing, constructing, repairing 
and rebuilding railroad ears and parts for The Alabama 
Great Southern Railroad and The Cincinnati, New’ Orleans 
and Texas Pacific Railway Company, by w T hich it w’as 
controlled through ownership of stock), Utah Copper Com¬ 
pany {Shops) (C.C.H., Railroad Unemployment Insurance 
Service 2030, par. 4052.121; performing various repair serv¬ 
ices to railroad equipment for the Bingham and Garfield 
Railway Company, a carrier by railroad with w’hich it was 
under common control, and for the Copper Company’s non- 

For cases in which manufacturing of railroad cars and equipment 
was found to be a commercial enterprise and not a service in connection 
with transportation, see Railroad Retirement Board Law Bulletin No. 2, 
p. 344, et seq. 
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carrier activities), Merchants Despatch Transportation 
Company, a predecessor of Despatch (Railroad Retirement 
Board Law Bulletin No. 2, p. 310; performing the same 
services for Central, its controlling carrier, as have been 
performed for it by Despatch), and Despatch Shops, Inc., 
(ibid.), one of the appellants in this case. 1 * This construc¬ 
tion, having been consistently applied to “a statute by the 
men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly 
while they are yet untried and new”, is “entitled to great 
weight” ( Norwegian Nitrogen Co. v. United States, 2SS 
U. S. 294, 315; Billings v. Truesdell, 321 IT. S. 542, 552-553; 
United States v. American Trucking Associations, 310 U. S. 
534) and “will not be overruled except for weighty rea¬ 
sons” ( Faiccus Machine Co. v. United States, 282 U. S. 377, 
37S; White v. Winchester Country Club, 315 U. S. 33, 41; 
United States v. Philbrick, 120 U. S. 52). Moreover, the 
reenactment in the 1937 Retirement Act of the coverage 
provisions of the 1935 Retirement Act and their reenact¬ 
ment in the Railroad Unemployment Insurance Act, follow¬ 
ing the ruling in the Oneida Machinery case mentioned 
above, indicates that Congress approved the Board’s appli¬ 
cation of such provisions. United States v. American Truck¬ 
ing Association, supra; United States v. Falk & Brother, 
204 U. S. 143, 152; United States v. Hermanos, 209 U. S. 
337. And notwithstanding the subsequent repetitions of this 
application, pursuant to the Board’s Regulations, 20 CFR 
202.7, Congress has done nothing to effect any change in 
this respect in the Acts’ coverage provisions although it 

is The Board’s records show that through June 1943, 89 annuities have 
been awarded on the basis of service to the Merchants Despatch Trans¬ 
portation Company as a last “employer.” Figures have not been com¬ 
piled showing the number of annuities based in part on service rendered 
to such companies where they were not the annuitant’s last “employer”, 
but it may reasonably be presumed that a number of annuities have been 
awarded on this basis. 
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has amended the Railroad Retirement Act several times 
since 1937 (54 Stat. 1014, October 8, 1940; 54 Stat. 1094, 
October 10, 1940; 56 Stat. 204, April 8, 1942) and has also 
amended the Railroad Unemployment Insurance Act (53 
Stat. S45, June 20, 1939; 54 Stat. 741, July 2, 1940; 54 
Stat. 1094, October 10, 1940; 56 Stat. 210, April 8, 1942; 
56 Stat. 465, June 30, 1942 ) 4 That acquiescence must be con¬ 
strued as approval. Commissioner of Internal Revenue v. 
Wheeler, 324 U. S. 542, 547 n. 10; United States v. Dakota - 
Montana Oil Co., 288 U. S. 459, 466; Jones v. Goodson, 121 
F. (2d) 176, ISO (C.C.A. 10th); Skelton v. United States, 
SS F. (2d) 599, 604 (C.C.A. 10th); cf. Massachusetts Mutual 
Life Ins. Co. v. United States, 288 U. S. 269, 273. 


CONCLUSION. 

It is respectfully submitted, for the reasons set out above, 
that the judgment of the court below should be affirmed. 

Myles F. Gibbons, 

General Counsel, 

David B. Schreiber, 

Assistant General Counsel, 
Railroad Retirement Board, 
Attorneys for Appellee Railroad 
Retirement Board. 

Paul M. Johnson, 

Louis Turner, 

Alfred H. Myers, 

Attorneys, 

Railroad Retirement Board, 

Of Counsel. 
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APPENDIX. 


Statutes, Regulations, and Rules Involved. 


Railroad Unemployment Insurance Act. 

Act of June 25, 193S, c. 680 (52 Stat. 1094, 1095, 1096, 
1100, 1102, 1103, 1110), as amended by Acts of June 20, 

1939, c. 227 (53 Stat. S45), July 2, 1940, c. 530 (54 Stat. 
741), August 13, 1940, c. 664 (54 Stat. 785), October 10, 

1940, c. S42 (54 Stat. 1094, 109S, 1099), April 8, 1942, 
c. 227 (56 Stat. 210), and June 30, 1942, c. 463 (56 Stat. 
465), IT. S. C., Title 45, §§ 351(a), (e) and (r), 355(c) 
and (f), 35S(a) and (f), 362(e), (1), and (m). 

Section 1. For the purposes of this Act, except when 
used in amending the provisions of other Acts— 

(a) The term “employer” means any carrier (as defined 
in subsection (b) of this section), and any company which 
is directly or indirectly owned or controlled by one or more 
such carriers or under common control therewith, and 
which operates any equipment or facility or performs any 
service (except trucking service, casual service, and the 
casual operation of equipment or facilities) in connection 
with the transportation of passengers or property by rail¬ 
road, or the receipt, delivery, elevation, transfer in transit, 
refrigeration or icing, storage, or handling of property 
transported by railroad, and any receiver, trustee, or other 
individual or body, judicial or otherwise, when in the pos¬ 
session of the property or operating all or any part of the 
business of any such employer: Provided, however, That 
the term “employer” shall not include any street, inter- 
urban, or suburban electric railway, unless such railway is 
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operating as a part of a general steam-railroad system of 
transportation, but shall not exclude any part of the gen¬ 
eral steam-railroad system of transportation now or here¬ 
after operated by any other motive power. The Interstate 
Commerce Commission is hereby authorized and directed 
upon request of the Board, or upon complaint of any 
party interested, to determine after hearing whether any 
line operated by electric power falls within the terms of 
this proviso. The term “ employer ” shall also include rail¬ 
road associations, traffic associations, tariff bureaus, de¬ 
murrage bureaus, weighing and inspection bureaus, collec¬ 
tion agencies, and other associations, bureaus, agencies, or 
organizations controlled and maintained wholly or princi¬ 
pally by two or more employers as hereinbefore defined 
and engaged in the performance of services in connection 
with or incidental to railroad transportation; and railway 
labor organizations, national in scope, which have been or 
may be organized in accordance with the provisions of the 
Railway Labor Act, and their State and National legisla¬ 
tive committees and their general committees and their 
insurance departments and their local lodges and divisions, 
established pursuant to the constitution and bylaws of such 
organizations. The term “employer” shall not include 
any company by reason of its being engaged in the mining 
of coal, the supplying of coal to an employer where de¬ 
livery is not beyond the mine tipple, and the operation of 
equipment or facilities therefor, or in any of such activities. 

(e) An individual is in the service of an employer 
whether his service is rendered within or without the 
United States if he is subject to the continuing authority 
of the employer to supervise and direct the manner of 
rendition of his service, which service he renders for com¬ 
pensation # * •. 
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(r) The term “Board” means the Railroad Retirement 
Board. 

Sec. 5 (c) * * * Any claimant whose claim for benefits 
has been denied in an initial determination with respect 
thereto upon the basis of his not being a qualified em¬ 
ployee, and any claimant who contends that under an 
initial determination of his claim he has been awarded 
benefits at less than the proper rate, may appeal to the 
Board for the review of such determination. Thereupon 
the Board shall review the determination and for such re¬ 
view may designate one of its officers or employees to 
receive evidence and to report to the Board thereon to¬ 
gether with recommendations. In any such case the Board 
ok- the person so designated shall, by publication or other¬ 
wise, notify all parties properly interested of their right 
to participate in the proceeding and, if a hearing is to be 
held, of the time and place of the hearing. At the request 
of any party properly interested the Board shall provide 
fbr a hearing, and may provide for a hearing on its own 
motion. The Board shall prescribe regulations governing 
the appeals provided for in this paragraph and for de¬ 
cisions upon such appeal. 

In any case in which benefits are awarded to a claimant 
in whole or in part upon the basis of pay earned in the 
Service of a person or company found by the Board to be 
an employer as defined in this Act but which does not 
comply with the provisions of this Act and denies that it 
is such an employer, such benefits awarded on such basis 
Shall be paid to such claimant subject to a right of re¬ 
covery of such benefits. The Board shall thereupon desig¬ 
nate one of its officers or employees to receive evidence and 
to report to the Board on whether such benefits should be 
repaid. In any such case the Board or the person so desig¬ 
nated shall, by publication or otherwise, notify all parties 
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properly interested of their right to participate in the pro¬ 
ceeding and, if a hearing is to be held, of the time and 
place of the hearing. At the request of any party prop¬ 
erly interested the Board shall provide for a hearing, and 
may provide for a hearing on its own motion. The Board 
shall prescribe regulations governing the proceedings pro¬ 
vided for in this paragraph and for decisions upon such 
proceedings. 

Final decision of the Board in the cases provided for in 
the preceding two paragraphs shall be communicated to 
the claimant and to the other interested parties within 
fifteen days after it is made. Any properly interested party 
notified, as hereinabove provided, of his right to partici¬ 
pate in the proceedings may obtain a review of any such 
decision by which he claims to be aggrieved or the deter¬ 
mination of any issue therein in the manner provided in 
subsection (f) of this section with respect to the review of 
the Board’s decisions upon claims for benefits and subject 
to all provisions of law applicable to the review of such 
decisions. Subject only to such review, the decision of the 
Board upon all issues determined in such decision shall be 
final and conclusive for all purposes and shall conclusively 
establish all rights and obligations, arising under this Act, 
of every party notified as hereinabove provided of his right 
to participate in the proceedings. 

(f) Any claimant, and any railway labor organization 
organized in accordance with the provisions of the Railway 
Labor Act, of which such claimant is a member, may, only 
after all administrative remedies within the Board have 
been availed of and exhausted, obtain a review of any final 
decision of the Board with reference to a claim for benefits 
by filing a petition for review within ninety days after the 
mailing of notice of such decision to the claimant, or within 
such further time as the Board may allow, in the United 







42 


States district court for the judicial district in which the 
claimant resides, or in the United States District Court for 
the District of Columbia. A copy of such petition, together 
with initial process, shall forthwith be served upon the 
Board or any officer designated by it for such purpose. 
Sendee may be made upon the Board by registered mail 
addressed to the Chairman. Within fifteen days after re¬ 
ceipt of service, or within such additional time as the court 
may allow, the Board shall certify and tile with the court 
in which such petition has been tiled a transcript of the 
record upon which the findings and decision complained of 
are based. Upon such filing the court shall have exclusive 
jurisdiction of the proceeding and of the question deter¬ 
mined therein, and shall give precedence in the adjudica¬ 
tion thereof over all other civil cases not otherwise entitled 
by law to precedence. It shall have power to enter upon 
the pleadings and transcript of the record a decree affirm¬ 
ing, modifying, or reversing the decision of the Board, 
with or without remanding the cause for rehearing. The 
findings of the Board as to the facts, if supported by evi¬ 
dence and in the absence of fraud, shall be conclusive. No 
additional evidence shall be received by the Court, but the 
court may order additional evidence to be taken before the 
Board, and the Board may, after hearing such additional 
evidence, modify its findings of fact and conclusions and 
file such additional or modified findings and conclusions 
with the court, and the Board shall file with the court a 
transcript of the additional record. The judgment and 
decree of the court shall be final, subject to review as in 
equity cases. • * * 

Sec. 8 (a) Every employer shall pay a contribution, with 
respect to having employees in his service, equal to 3 per 
centum of so much of the compensation as is not in excess 
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of $300 for any calendar month payable by him to any 

employee with respect to employment after June 30, 1939 

* • # 

(f) The contributions required by this Act shall be col¬ 
lected by the Board and shall be deposited by it with the 
Secretary of the Treasury of the United States, 90 per 
centum thereof to the credit of the account and 10 per 
centum thereof to the credit of the fund. 

Sec. 12 (e) The Board shall provide for the certification 
of claims for benefits and refunds and may arrange total 
or partial settlements at such times and in such manner 
as may appear to the Board to be expedient. # * * 

(l) In addition to the powers and duties expressly pro¬ 
vided, the Board shall have and exercise all the powers 
and duties necessary to administer or incidental to ad¬ 
ministering this Act, and in connection therewith shall 
have such of the powers, duties, and remedies provided in 
section 10 (b) (4) of the Railroad Retirement Act of 1937, 
with respect to the administration of said Act, as are not 
inconsistent with the express provisions of this Act. * * # 

(m) The Board is authorized to delegate to any member, 
officer, or employee of the Board any of the powers con¬ 
ferred upon the Board by this Act, excluding only the 
power to prescribe rules and regulations. 
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Regulations of Railroad Retirement Board Under the 
Railroad Retirement Act. 


20 Code of Federal Regulations. 

Sec. 202.4— Control. A company or person is controlled 
by one or more carriers, whenever there exists in one or 
more such carriers the right or power by any means, 
method or circumstance, irrespective of stock ownership, 
to direct, either directly or indirectly, the policies and 
business of such a company or person and in any case in 
which a carrier is in fact exercising direction of the poli¬ 
cies and business of such a company or person. 

Sec. 202.7 —Service or operation in connection with rail¬ 
road transportation. The service rendered or the opera¬ 
tion of equipment or facilities by persons or companies 
owned or controlled bv or under common control with a 
carrier is in connection with the transportation of passen¬ 
gers or property by railroad, or the receipt, delivery, eleva¬ 
tion, transfer in transit, refrigeration or icing, storage, or 
handling of property transported by railroad, if such serv¬ 
ice or operation is reasonably directly related, functionally 
or economically, to the performance of obligations which a 
company or person or companies or persons have under¬ 
taken as a common carrier by railroad, or to the receipt, 
delivery, elevation, transfer in transit, refrigeration or 
icing, storage, or handling of property transported by rail¬ 
road. 


I 
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Regulations of Railroad Retirement Board Under the 
Railroad Unemployment Insurance Act. 


20 Code of Federal Regulations, Cum. Supp. 

Sec. 301.4 — Who are employers. The provisions of 
§201.1(k) and the provisions of §§202.2-202.15 of this 
chapter shall be applicable to the determination of who are 
employers under the Railroad Unemployment Insurance 
Act to the same extent and in the same manner as they are 
applicable to the determination of who are employers 
under the Railroad Retirement Act of 1937. 
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Introductory Sta'ement 

Briefs filed herein by other parties to this case have 
sufficiently revealed the basis of this action so that it is 
unnecessary to consider that matter here at length. The 
sole question before the court is that of whether Despatch 
Shops performs services in connection with the transpor¬ 
tation of persons or property by railroad within the mean¬ 
ing of the Railroad Unemployment Insurance Act. The 
Railroad Retirement Board has ruled that it does perform 
such services, and this case was filed for the purpose of 
securing a review of that ruling. 

The appellants’ position, although variously stated in 
their brief, may, we believe, be fairly reduced to two basic 
contentions, first, that Despatch is engaged in a manufac¬ 
turing enterprise which, in the very nature of things, can 
not constitute a service in connection with transportation. 
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and second, that the Unemployment Insurance Act should 
be interpreted as including only services performed as a 
part of the actual movement of persons or property by 
railroad. 

In light of the full discussion of both of these points 
in the brief filed bv the Board, we do not deem it necessarv 

i * 

to consider all phases of the issues thus raised, but believe 
that we can best serve the Court by directing its attention 
to certain factors in the case which are of more particular 
concern to the unions and the employees whose interests 
they represent. We will accordingly develop our argument 
to support the following propositions: 

I. The services performed by Despatch constitute a 
regular and customary phase of the business of railroading 
and are hence connected with transportation. 

II. The legislative history and underlying purpose of 
the Railroad Unemployment Insurance Act require that it 
be interpreted to include services other than actual haulage. 

ARGUMENT 

I 

I. THE SERVICES PERFORMED BY DESPATCH 

CONSTITUTE A REGULAR AND CUSTOMARY 

PHASE OF THE BUSINESS OF RAILROADING 

AND ARE HENCE CONNECTED WITH TRANS¬ 
PORTATION. 

The appellants assert again and again in their brief 
that Despatch is engaged in a manufacturing enterprise, 
and from that fact draw the conclusion that its operations 
cannot be considered as being in any way connected with 
transportation. 

The nature of the appellant’s business is established 
by the record. Its work consists in the building of all 
classes of freight cars (except tank cars), the conversion 
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and rebuilding of cars, the making of heavy repairs, and 
the fabrication of parts for use in these operations. (App. 
57-58.) All but an insignificant portion of this work is per¬ 
formed for Central or its subsidiaries. (See Exhibit 3, 
App. 155.) 

Some of the terms used in connection with the opera¬ 
tions of Despatch require explanation. “Conversion” of 
railroad cars means the general overhauling of an older 
type car, making necessary repairs to worn parts, streng¬ 
thening the basic structure and rebuilding the car accord¬ 
ing to modern design in such manner as to provide addi¬ 
tional capacity. (App. 57-58.) The phrase “heavy re¬ 
pairs” is one commonly used in the railroad industry as 
referring to repairs which are great in extent. According 
to the reporting rules of the Interstate Commerce Commis¬ 
sion, all repairs requiring more than 20 man-hours for their 
performance are listed as heavy repairs. Repairs requir¬ 
ing less than 20 man-hours are considered as light or run¬ 
ning repairs. 

All railroads of any size at all have car repair shops. 
The larger railroads maintain large shops which are 
equipped to perform and do perform heavy repairs and con¬ 
versions. It was admitted on the record that a large railroad 
shop performs for its company all of the work performed 
by Despatch for New York Central except the actual build¬ 
ing of cars (App. 81).* The similarity does not end here, 
however, for many of the shops maintained by the larger 
railroad systems build cars as well. In fact 24 per cent 
of all of the freight cars purchased by American railroads 
in 1944, and 37 per cent of those purchased in 1943, were 

* In this connection compare the statement of the work performed by 
Despatch with the statement of services rendered in the shops of the Vir¬ 
ginian Railway Company as set out in the opinion of the Supreme Court, 
Virginian Railway Company vs. System Federation No. 40. 300 U. S. 515, 
555-6. 
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constructed in their own shops.** It appears, therefore, 
that the services of Despatch Shops are not only similar 
but exactly the same as those of the larger railroad shops 
operated directly as a part of the maintenance of equip¬ 
ment departments of large railroad systems. Such ser¬ 
vices from time immemorial have constituted a functional 
part of the business of railroading. They have been under¬ 
taken in response to the age-old common-law obligation of 
every carrier to furnish equipment sufficient in amount and 
adequate in condition to meet the reasonable demands of 
shippers.* 

If the industrial processes performed by Despatch 
were to be artificially isolated from the transportation 
operations of Central, of which they form a part, it would 
be possible to conclude that they were strictly manufactur¬ 
ing processes. This, however, would not be a realistic ap¬ 
proach to the problem, particularly when a social statute 
is under consideration. It is a matter of common knowl¬ 
edge that every industry borrows freely from the processes 
of others and makes them adjuncts of its own operations. 
In fact, Despatch itself maintains a system of railroad 
tracks, operates its own railroad locomotive and thereby 
performs haulage within its plant enclosure. Considered 
apart from the shops to which this operation is subsidiary, 
it is a railroad operation. Yet we suspect that Despatch 
would be the first to protest were anyone to suggest that 
such separate consideration could be relied upon to support 
the conclusion that that company is engaged in the opera¬ 
tion of a railroad. 

••This statement is based on an editorial article entitled “Freight Car 
Inventory Aging.” “Railway Age,” January 6, 1945. and another entitled 
“Orders for 38,958 Freight Cars Placed by Railroads in 1943,” in the January 
1, 1944, issue of this same publication. 

* For statement of this common-law obligation, see Ogdcnsburg and Lake 
Champlain Railroad Company vs.' Pratt , 22 Wall. 123; Cincinnati, New 
Orleans, Texas & Pacific Railway Company vs. N. K. Fairbanks Company, 
90 Fed. 461; 9 Am. Jur. 631-632. 
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Just as Despatch and many independent manufactur¬ 
ing concerns own and operate railroad tracks and locomo¬ 
tives of their own, so do the railroads operate their shops 
wherein they perform services which, independently con¬ 
sidered, appear to be manufacturing activities, but which 
are actually rendered in connection with their primary 
business of transportation. This well nigh universal prac¬ 
tice has existed insofar as we know since the days of the 
beginning of railroading. In some instances these shop 
services are performed by the railroads directly; in others, 
as here, by wholly owned subsidiaries. In neither event, 
however, can they be fairly considered as separate manu¬ 
facturing operations unconnected with the railroads or the 
transportation functions which they perform. 

II. THE LEGISLATIVE HISTORY AND UNDERLYING 
PURPOSE OF THE RAILROAD UNEMPLOYMENT 
INSURANCE ACT REQUIRE THAT IT BE INTER¬ 
PRETED TO INCLUDE SERVICES OTHER THAN 
ACTUAL HAULAGE. 

The contention of the appellants in this case as to the 
interpretation of the Unemployment Insurance Act is in¬ 
distinguishable in its basic concept from that which was 
advanced to and rejected by this Court in the case of Rail¬ 
road Retirement Board vs. Duquesne Warehouse Company , 
... App. D. C. ..., 149 Fed. (2d) 507. Ordinarily it would 
be unnecessary to give consideration to a legal theory so 
repudiated, but the Supreme Court of the United States has 
granted certiorari in the Duquesne Warehouse case, and 
at the time of the writing of this brief, the case is still pend¬ 
ing before that Court. In light of this fact, therefore, it is 
desirable to discuss the legal issues somewhat more fully. 

While an affirmance of Railroad Retirement Board vs. 
Duquesne Warehouse Company will, we believe, dispose 
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of the issues of this case a fortiori . the reverse is not true, 
inasmuch as both the legislative history of the statute and 
its basic purpose indicate an intent on the part of Congress 
to include companies performing railroad shop and main¬ 
tenance work which is even clearer than that found to exist 
in relation to warehousing services of carriers and their 
subsidiaries. 

In developing this point, we accept the basic proposi¬ 
tion advanced by the appellants on pages 26 and 27 of their 
brief, to the effect that the Railroad Unemployment In¬ 
surance Act, the Railroad Retirement Act, the Carriers 
Taxing Act, and the Railway Labor Act constitute an in¬ 
tegrated body of labor statutes, all of which were designed 
to have the same basic coverage. We also accept the ap¬ 
pellants’ conclusion that as the Railway Labor Act was the 
first of these statutes to be adopted, we must look to the 
legislative history and basic purposes of that act in order 
to determine the intent of Congress in relation to it and 
to the others as well. 

The prototype of the language before the Court in this 
case was first incorporated into statutory law when the 
Railway Labor Act was amended in 1934. This act was an 
amendment of an earlier statute, the Railway Labor Act 
of 1926 (44 Stat. 577-587), which in turn replaced the labor 
provisions contained in Title III of the Transportation Act 
of 1920 (41 Stat. 469-474). All of these statutes had as 
their basic purpose the encouragement of the orderly ad¬ 
justment of disputes between men and management in the 
railroad field. We will not burden this brief with a dis¬ 
cussion of the earlier acts, but will refer the Court to the 
case of Virgvnicm Railway Co. vs. System Federation No. 
40, 300 U. S. 515, 542 et seq. for a brief but comprehensive 
discussion of the matter. 

The Railway Labor Act of 1926 and the Transportation 
Act both included carriers in their employer coverage, but 
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neither purported to cover carrier subsidiaries rendering 
services in connection with transportation. This omission 
gave rise to serious difficulties in connection with the ad¬ 
ministration of these statutes. A substantial number of 
the carriers created subsidiary corporations which they 
controlled by one means or another, turned over to these 
corporations various services theretofore carried on by the 
carriers themselves, and asserted that these new companies 
and their employees were no longer subject to the regula¬ 
tory statutes operating in the railroad field. Railroad shop 
work was the service most frequently subjected to this 
treatment. 

The Transportation Act was administered by a body 
known as the United States Railroad Labor Board. Early 
in the history of that tribunal it had occasion to consider 
the problem presented by these subsidiary corporations in 
the case of Railway Employes’ Department , A. F. of L. vs. 
Indiana Harbor Belt Railroad Co ., 3 U. S. R. L. B. 332. In 
its opinion, the Board roundly condemned this whole pro¬ 
cedure, saying: 

‘‘The object of the transportation act was to pre¬ 
vent interruption to traffic, growing out of disputes 
between carriers and their employees. Such contro¬ 
versies had for years periodically harassed the 
public, blocked commerce, stagnated business, de¬ 
stroyed property values, and visited great inconven¬ 
ience and suffering upon millions of people. At a 
time when our country was in no condition to under¬ 
go further repetitions of such unfortunate exper¬ 
iences and when they were possible on a much larger 
scale than ever before, Congress endeavored to pro¬ 
vide a method for the adjustment of railway labor 
troubles. In the transportation act, 1920, the Govern¬ 
ment enjoins upon all carriers, and their officers, em¬ 
ployees, and agents, the duty to ‘exert every reason¬ 
able effort and adopt every available means to avoid 
any interruption to the operation of any carrier, 
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growing out of any dispute between the carrier and 
the employees or subordinate officials thereof/ 
Elaborate provisions are made in this act for con¬ 
ferences between the parties for the settlement of 
disputes, and, in the event of a failure to agree, for 
the hearing and decision of them by adjustment 
boards and by the Railroad Labor Board. 

“When Congress in this act speaks of railroad 
employees it undoubtedly contemplated those en¬ 
gaged in the customary work directly contributory 
to the operation of the railroads. It is absurd to 
say that carriers and their employees would not be 
permitted to interrupt commerce by labor contro¬ 
versies unless the operation of the roads was turned 
over to contractors, in which event the so-called con¬ 
tractors and the railway workers might engage in 
industrial warfare ad libitum.” (page 337.) 

I 

The Board held that the arrangement made by the 
Indiana Harbor Belt Railroad for the performance of its 
railroad shop work was in violation of the Transportation 
Act and ordered the carrier to negotiate with the shop em¬ 
ployees involved as its own employees. 

The Railroad Labor Board had no power to enforce its 
decisions (Pennsylvania R. Co. vs. U. S. R. L. B., 261 IT. S. 
72; Pennsylvania R. System , etc., vs. Pennsylvania R. Co., 
267 U. S. 203), and its rulings as to subsidiary companies 
were generally ignored by the carriers. In fact, only about 
six weeks after the decision in the Indiana Harbor Belt 
case, the Board announced that it had facts in its posses¬ 
sion indicating that its orders had been violated by 25 
carriers through the device of “contracting out” railroad 
work, and cited these carriers to appear before it in rela¬ 
tion to a threatened strike of railroad shop men. (3 U. S. 
R. L. B. 1137-1139.) 

The efforts of the Labor Board to adjust the various 
matters in dispute between the railroad companies and the 
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shop men were unsuccessful, and the strike which ensued 
was the most serious ever to affect the railroad industry. 
Some 400,000 men left their work. It is generally agreed 
that one of the major contributing causes was the practice 
above discussed of contracting out railroad shop work. See 
Wolf, “Railroad Labor Board,” (published by University 
of Chicago Press), pages 231-233 and 234; the resolution of 
the United States Railroad Labor Board above referred to, 

3 U. S. R. L. B. 1137, 1138; and a contemporary editorial 
in the “Railway Age,” trade journal of the railroad in¬ 
dustry, Vol. 53, page 550. 

All of these facts were certainly within the contempla¬ 
tion of the Congress when it was proposed to that body that 
the Transportation Act be repealed and the Railway Labor 
Act enacted in its place. The first such proposal was made 
by the railroad employees, and took the form of a bill 
known as the Howell-Barkley Bill. This measure sought 
to cover carrier subsidiaries by the inclusion of the follow¬ 
ing language in the definition of “carriers” who were to be 
subject to its provisions: “including all bureaus, associa¬ 
tions, committees and institutions of whatever kind or 
character maintained or supported by or existing in further¬ 
ance of the interest of carriers.” (Vol. 65, Cong. Rec. page 
7880.) 

Considerable opposition to the Howell-Barkley Bill 
developed in Congress and it was never passed. In its 
place, however, another bill was presented which was a 
compromise measure accepted by both the railroad com¬ 
panies and their employees, and introduced under their 
joint sponsorship. This bill, which omitted the language 
above quoted, was passed and became the Railway Labor 
Act of 1926. 

The problem of contracting out work to non-carrier 
companies was therefore not solved by the Railway Labor «- 
Act, but appears to have continued as a live issue. Exten- 
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sive amendments were proposed to this statute in 1934, 
among which was one which would have amended Section 1, 
First of the existing law to include in addition to carriers 
subject to the Interstate Commerce Act, “any company 
operating any equipment or facilities or furnishing any 
service included within the definition of the terms ‘ railroad’ 
and ‘transportation’ as defined in the Interstate Commerce 
Act.” These amendments were sponsored by the late Hon, 
Joseph B. Eastman, then Federal Coordinator of Trans¬ 
portation, acting under the Emergency Transportation Act 
of 1933. Mr. Eastman appeared before the Interstate Com¬ 
merce Committees of both houses of Congress in support 
of the bill, and in his testimony explained the intent under¬ 
lying the language above quoted. He said: 

“In the paragraph of section 1 marked ‘First’, 
there is a change in the present definition of the term 
‘carrier’. This change is intended to bring within 
the scope of the act operations which form an inte¬ 
gral part of railroad transportation, but which are 
performed by companies which are not now subject 
to the Bailway Labor Act. The most important illus¬ 
tration is found in the refrigerator-car companies, 
which own refrigerator cars operated by the rail¬ 
roads and perform certain functions connected with 
refrigeration service. Another illustration is found 
in the companies to which railroads have on occasion 
contracted out their maintenance work on equipment 
and even on way and structures. The thought is 
that concerns which function in this way as an in¬ 
tegral paXt of the railroad transportation system 
should be subject to the same duties and obligations 
with respect to labor controversies as the railroads 
themselves and as the express and sleeping-car com¬ 
panies. This object is attained by including in the 
definition of ‘carrier’ any company ‘operating any 
equipment or facilities or furnishing any service in¬ 
cluded within the definition of the terms “railroad” 
and “transportation” as defined in the Interstate 
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Commerce Act.’ Perhaps a better way can be found 
of accomplishing the desired result, but it was 
thought that this language would serve the purpose. 

“I may say that in reading that over last night I 
am not sure the language dees cover all companies 
to which railroads on occasion have contracted out 
their maintenance work, and it perhaps should be ex¬ 
amined rather carefully from that point of view.” 
(Emphasis supplied) (Hearings before the Commit¬ 
tee on Interstate Commerce, U. S. Senate, 73d Cong. 
2d Sess., S. 3266, pp. 10-11.) 

This uncertainty on the part of Mr. Eastman evidently 
led to the introduction of an amendment by the sponsors 
of the bill wdiich eliminated the original provision as to 
carrier subsidiaries and substituted the language which 
forms a part of the present Act. This amendment obvious¬ 
ly met with Mr. Eastman’s approval, as accomplishing the 
same general purpose as indicated above, for it formed a 
part of the bill when it was under consideration by the 
House Committee, and he actively supported it at that time. 

The conclusion is inescapable that Congress had a 
specific intent to include companies performing railroad 
maintenance of equipment services. There is nothing to 
indicate any intent to separate such services into the rather 
artificial classifications of 4 ‘heavy repairs” and “running 
repairs” (a distinction which must have been thoroughly 
familiar to Mr. Eastman from his work on the Interstate 
Commerce Commission), and exclude the one while includ¬ 
ing the other. 

While a specific intent so definitely shown is conclusive 
as to the issues of this case, an even broader and more far 
reaching conclusion may be fairly drawn from the above 
discussion, a conclusion, which relates to the basic purposes 
underlying the Kailway Labor Act and subsequent statutes 
which copied or adapted its coverage provisions. Experi- 
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ence had shown that railroad transportation was suscepti¬ 
ble to serious interruption on account of labor disputes. 
.This danger was not restricted to the employees manning 
the trains, but extended to others as well. Experience had 
likewise shown that Congressional efforts to eliminate this 
peril were subject to defeat by the device of entrusting the 
performance of certain phases of railroad work to subsid¬ 
iaries. To prevent the use of this device, the framers of 
the Railway Labor Act in 1934 introduced a provision into 
that statute subjecting such companies themselves to the 
provisions of the law if they performed “services in con¬ 
nection with transportation.” The purpose of this pro¬ 
vision is clear. It teas intended to include all services of 
such a nature that a labor dispute among the employees 
‘engaged in tlieir performance tvould proximately affect and 
interrupt the conduct of the business of transportation. 
This was the purpose moving Congress in the adoption of 
Section 1 First of the Railwav Labor Act. 

W 

When Congress later turned its attention to the prob¬ 
lem of eliminating or minimizing the demoralization which 
might result among employees from the fact or the fear of 
superannuation or unemployment, it was natural for it to 
follow the same general policy as to coverage as in the case 
of the Railway Labor Act. If transportation is subject to 
interruption by labor disputes among certain workers, it 
is subject to a loss of efficiency by any social evil which 
undermines the morale of those same workers. In inter¬ 
preting any of these statutes, therefore, our inquiry should 
always be, “Is the service of such a nature that its inter¬ 
ruption by a labor dispute or any deterioration in it due to 
lowered employee morale will proximately interrupt or im¬ 
pair transportation?” If so, then that service is within 
the ambit of Congressional purpose and is connected with 
transportation within the meaning of the Act in question. 
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The propriety of this approach to the problem of the 
coverage of a labor statute has been recognized by the 
Supreme Court in the case of Rational Labor Relations 
Board vs. Hearst Publications , 322 U. S. 111. The case 
involved the status under the Act of certain workers who, 
the appellee claimed, were not employees but independent 
contractors. It was asserted that the common-law tests for 
the existence of a master-and-servant relationship gov¬ 
erned the application of the National Labor Relations Act. 
The Supreme Court rejected this argument, saying: 

“Unless the common-law tests are to be imported 
and made exclusively controlling, without regard to 
the statute’s purposes, it cannot be irrelevant that 
the particular workers in these cases are subject, as 
a matter of economic fact, to the evils the statute 
was designed to eradicate and that the remedies it 
affords are appropriate for preventing them or 
curing their harmful effects in the special situation. 
Interruption of commerce through strikes and unrest 
may stem as 'well from labor disputes between some 
'who, for other purposes, are technically ‘indepen¬ 
dent contractors’ and their employers as from dis¬ 
putes between persons who, for those purposes, are 
‘employees’ and their employers.” (Page 127.) 

Similarly, in interpreting the provisions of the various 
railroad labor statutes in relation to owned or controlled 
companies performing services in connection with trans¬ 
portation, the Court should not be guided by technical con¬ 
siderations imported from other fields of law. 

Distinctions between transportation functions and non¬ 
transportation functions made in the course of the admin¬ 
istration of the Interstate Commerce Act are not controll¬ 
ing, for that Act is not concerned with problems of labor 
but with the protection of the public from extortionate 
rates and discriminatory practices. The Interstate Com¬ 
merce Commission has been justified in considering as 
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“transportation” any service through which carriers were 
able to give an unjustifiable preference to favored shippers. 
The labor acts, however, do not deal with the relation be¬ 
tween carrier and shipper, but that between carrier and 
employee. Many activities of carriers and their subsidiar¬ 
ies which vitally concern the one relationship have no effect 
upon the other. Hence, any conclusion as to the meaning of 
“transportation” or “service in connection with transpor¬ 
tation” developed in connection with the Interstate Com¬ 
merce Act has little weight here. 

Similarly, we may not apply unrestrainedly the com¬ 
mon law of corporations. The fiction of a separate artific¬ 
ial entity in each corporation was developed to govern the 
rights of creditors and the liabilities of the human owners 
of business enterprises. It can have little significance in 
determining the identity of those business organizations 
whose services are so vitally related to transportation that 
labor unrest among their employees will have an effect on 
transportation which Congress was seeking to prevent. 

The question of the applicability of labor laws, there¬ 
fore, must be determined in relation to the labor problems 
which they were intended to solve and their scope should 
be held to be coterminous with those problems unless the 
Congressional language definitely points to another con¬ 
clusion. By such a line of reasoning and by it only may 
the basic purpose of Congress be fully effectuated. 

We cannot proceed far in such an approach to the 
problem of this case without realizing that the issue is much 
broader than that of whether Despatch is or is not covered 
by the Railroad Unemployment Insurance Act. Because 
of the identity of the definitions used in all these railroad 
labor statutes, the decision rendered here will as a practical 
matter determine the coverage of the Railroad Retirement 
Act and the Railway Labor Act in relation to this company, 
and its employees. The court, therefore, in effect, is being 
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called upon to determine the rights of the workers in rela¬ 
tion to the whole program adopted by Congress involving 
retirement annuities and collective bargaining rights, as 
well as unemployment insurance. 

More significant even than this fact, however, is the 
importance of this case in relation to the status of other 
workers engaged both in railroad shop work and in other 
forms of employment related to transportation. 

Railroad service involves many lines of endeavor. As 
one writer has expressed it, “The average man thinks of a 
railway worker in terms of the engineer in his cab, the fire¬ 
man handling coal or fuel oil, and the conductor passing 
through the train with his train assistants. These men are 
highly important parts of the railway organism. But their 
work would be useless, and their every effort impotent, 
were it not for the service of a much larger body of men 
whose work seldom comes to the notice of the traveler by 
rail or the shipper of freight. 

“Railway employees who operate the powerful loco¬ 
motives that manufacture transportation service are sup¬ 
ported by others who stand behind them in shops and en¬ 
gine houses, in disptaching offices, in signal towers and 
elsewhere.”* (Emphasis supplied.) 

The largest single group of railway workers comprises 
the shop forces. The next largest is that engaged in the 
maintenance of way and structures. Other substantial 
groups are the office forces, the station employees, and the 
signal maintainers. The significant feature concerning all 
of these groups is the fact that while they are essential to 
the conduct of transportation, they are readily separable 
one from the other. In fact, in the operation of a railroad, 
such a separation is actually made for its activities are 

♦The quotation is from “The Modem Railway,” by Mr. Julius H. Par- 
melee, page 444. Mr. Parmelee is the Director of the Bureau of Railway 
Economics of the American Association of Railroads. 
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divided into various departments, the mechanical depart¬ 
ment, the maintenance of way department, the auditing de¬ 
partment, etc. It is a relatively easy matter, therefore, to 
carry this separation one step further and organize a sub¬ 
sidiary corporation to take over all or a part of the work 
of one department. After the organization of such a cor¬ 
poration, it may then be argued with some show of plausi¬ 
bility that the new company performs no actual transpor¬ 
tation service and hence is not subject to the railroad labor 
laws. 

There is no evidence in the record in this case showing 

! 

that Despatch Shops was organized for the purpose of 
avoiding any statute. This fact, however, is immaterial. 
If an existing controlled corporation performing a given 
service and organized for a wholly innocent purpose is held 
to be exempt from the provisions of these laws, other such 
corporations may be organized in the future to perform 
similar services and, while their purpose may be strictly 
that of avoiding the provisions of the statutes, such a pur¬ 
pose is usually impossible to prove. There would be, ac¬ 
cordingly, no legal reason for refusing to such corporations 
the same exemptions from the statutory requirements of 
the labor laws as were accorded to others in existence at 
the time when those laws were passed. 

The appellants’ contention is that only where services 
are such as to “form part of the railroad transportation” 
or where they constitute a phase of “the service of trans¬ 
portation, the carriage of passengers or freight, the actual 
functioning in such activities” (see appellants’ brief, pp. 
10 and 21), can they be considered as being performed in 
connection with transportation. Appellants direct atten¬ 
tion to the fact that cars undergo heavy repairs, conversion 
or rebuilding only when they are withdrawn from service 
for a time and conclude that such operations are therefore 
not within the meaning of the statute. Carried to its logi- 
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cal conclusion, tins argument would make it possible to 
eliminate from the coverage of these acts many services 
now forming a recognized part of railroad operation. 
Tracks cannot be repaired at the time when transportation 
is being conducted over them. They too must be withdrawn 
from service for a longer or shorter period for maintenance 
purposes. Railroad accounting activities do not form a 
part of the act of carriage but are carried on after the com¬ 
pletion of the transportation operations with which they 
are concerned. Railroad engineering departments study 
the results of past transportation and recommend and make 
improvements in the plant or methods in order that future 
transportation may be facilitated. None of these functions 
are performed as- parts of any act of haulage. Frequently, 
they are not even contemporaneous with any such' act. All, 
however, form recognized parts of the business of rail¬ 
roading. The logical result of the appellants’ argument 
would be to permit the carriers to exclude them all from 
the operation of these statutes by the simple device of en¬ 
trusting their performance to subsidiary corporations. 

The possibility of using such a method in order to ac¬ 
complish wholesale evasions of the labor laws is by no 
means a figment of the imagination. It has its basis in 
actual cases now pending before the Retirement Board or 
the courts. Carriers have contracted out such functions 
as the operation of coaling stations which supply fuel to 
their locomotives, the operation of ore docks which transfer 
ore from locomotive cars to ships, the operation of produce 
terminals and the handling of day to day track maintenance 
work. One carrier has as its alleged subsidiary a freight 
forwarding company which arranges for the actual trans¬ 
portation of less-than-carload freight over its lines. In 
each of these instances, efforts are now being made to 
exempt the operations in question from the provisions of 
the labor statutes. While not all of these cases mentioned 
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relate to carrier owned or controlled companies, and hence 
in some of them the precise point here raised is not in¬ 
volved, all of the examples mentioned are illustrative as to 
the types of operations which from time to time have been 
sought to be divorced from railroad transportation and 
turned over to non-carrier companies. 

If the coverage of the labor statutes is to be restricted 
to carriers and subsidiaries performing services constitut¬ 
ing a part of the actual carriage of persons or property, 
added impetus will be given to this already existing trend. 

We submit to the Court, therefore, that there is in¬ 
herent in this case a very real threat to the integrity of the 
whole system of regulation which Congress has developed 
with such care over a period of years. If a carrier may 
divorce its shop work from its other functions and thereby 
exclude the employees performing it from the benefits of 
Congressional enactments, no reason is apparent why main¬ 
tenance of way work, terminal operations, and other ser¬ 
vices may not be similarly treated. Such action would 
result in depriving the major portion of present railway 
workers of the benefits of the Congressional system of 
regulation under which they now work. It would, in effect, 
restore the situation of the decade of the 1920’s, where this 
course was pursued by many carriers, a situation which 
contributed materially in causing the most serious strike 
in railroad history, and brought about the enactment of the 
very statutory provisions which are under consideration in 
this case. It is apparent that any such development would 
foment labor unrest in fields where any interruption or 
impairment of the service would proximately interrupt or 
impair transportation. As the purpose of Congress was to 
prevent such a result, we can only conclude that the inter¬ 
pretation of the statute urged by the appellants runs coun¬ 
ter to the fundamental purpose of Congress and should not 
be adopted by the Court. 
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CONCLUSION 

As stated above, this brief is not designed to cover all 
issues involved in this case, but rather to supplement that 
filed by the Retirement Board. We are in entire accord 
with the conclusions reached by the Board. In addition, 
however, we submit: 

Firsi, while Despatch is engaged in operations "which 
in themselves might be considered as constituting manu¬ 
facturing, their nature cannot be fully appraised without 
taking into consideration the transportation enterprise of 
which they are a subsidiary part. We have shown in this 
connection that railroad shop work identical with that per¬ 
formed by Despatch has always been carried on by railroad 
companies either directly or indirectly as a customary or 
essential part of the railroad business. As that business is 
a transportation enterprise, such shop work must be held 
to be connected therewith. 

Second, any interpretation of the statute which includes 
only services constituting a part of the act of haulage is 
inconsistent with the legislative history and with the basic 
purpose of Congress. The legislative history shows specifi¬ 
cally an intent to include such companies. The interpre¬ 
tation for which the appellants contend would permit the 
separation of the various departments of the railroad busi¬ 
ness one from another, and by the use of the artificial de¬ 
vice of subsidiary corporations would permit evasions of 
this and other acts, thus depriving many present railroad 
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employees of the benefits which Congress intended them to 
enjoy. 

For these reasons, as well as those advanced by the 
Board in its brief, the judgment of the District Court should 
be affirmed. 
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